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5HJXODWLQJ&KLQD¶V)RRG(FRPPHUFH+DUPRQL]DWLRQRI/DZV
3LQJKXL;LDR
,QWURGXFWLRQ
Internet commercialization began in China in 1995. Since
then, China has seen a digitalization movement, which has become
a joint undertaking between industry and government in the age of
ubiquitous Internet in China. China’s Premier Li Keqiang announced
µ,QWHUQHW3OXV¶DVWKHQDWLRQDOVWUDWHJ\LQKLV*RYHUQPHQW:RUN5HSRUW
presented during the Two Sessions of the year of 2015. Following
3UHPLHU /L¶V YLVLRQ IRU WKH µ,QWHUQHW 3OXV¶ 6WUDWHJ\ &KLQD LV QRZ
determined “to integrate mobile Internet, cloud computing, big data,
and the Internet of Things with modern manufacturing, to encourage
the healthy development of e-commerce, industrial networks, and
Internet banking, and to help get Internet-based companies to increase
their presence in the international market.”Under the auspices of
µ,QWHUQHW3OXV¶HFRPPHUFHEHFDPHRQHRIWKHPRVWLPSRUWDQWSULRULW\
areas to promote China’s continuing prosperity.
China’s digitalization movement has substantially impacted
the food sector, creating the so-called digital food economy and
allowing food e-commerce, or online food trading, to become a rising
VWDULQ&KLQD¶VHYHULQFUHDVLQJGLJLWDOHFRQRP\:KLOHWKHLQWHUQHWKDV
FRQQHFWHG DQG VKDSHG &KLQD¶V LQGXVWULHV DQG EXVLQHVVHV LW KDV DOVR
FUHDWHGSUREOHPV:KHQQHZW\SHVRIEXVLQHVVHVSUROLIHUDWHDQGVWDUW
WR SHQHWUDWH LQWR FRQYHQWLRQDO VHFWRUV UHJXODWLRQV FUHDWHG EDVHG RQ
WKHWUDGLWLRQDOVHFWRUVEHFRPHRXWGDWHG8QIRUWXQDWHO\WKLVKDVEHHQ
WKHFDVHZLWKIRRGHFRPPHUFHDVZHOO


'U3LQJKXL;LDRLVDVHQLRUOHFWXUHUDW/DZ6FKRRO*XDQJ]KRX8QLYHUVLW\&KLQDDQGD

UHFLSLHQWRIIHOORZVKLSRIWKH,QWHUQDWLRQDO9LVLWRU/HDGHUVKLS3URJUDPDZDUGHGE\WKH86
'HSDUWPHQWRI6WDWHLQ+HZRUNHGLQ,QVWLWXWHRI([HFXWLYH'HYHORSPHQW&KLQD)RRG
DQG'UXJ$GPLQLVWUDWLRQ &)'$ DVDQLQKRXVHSRVWGRFWRUDOUHVHDUFKHUEHWZHHQDQG
DQGREWDLQHGKLV3K'LQODZIURP8QLYHUVLW\RI6RXWK$XVWUDOLDLQ
$FNQRZOHGJHPHQW7KHSDSHULVDUHVHDUFKRXWSXWRIWZRUHVHDUFKSURMHFWVQDPHO\µ$6WXG\
RI2QOLQH)RRG5HJXODWLRQ¶VXSSRUWHGE\+XPDQLWLHVDQG6RFLDO6FLHQFHV)XQGRI0LQLVWU\RI
(GXFDWLRQ&KLQD *UDQW1R<-& DQGµ$6WXG\RQ&KLQD¶V,QWHUQHW*RYHUQDQFH
)RRGDQG'UXJ(FRPPHUFH3HUVSHFWLYH¶VXSSRUWHGE\*XDQJ]KRX8QLYHUVLW\&KLQD,WLV
SDUWLDOO\EDVHGRQWKHDXWKRU¶VSDVWZRUNLQ&)'$EHWZHHQDQGZKHUHKH
SDUWLFLSDWHGWRGUDIWODZVDQGUXOHVUHODWLQJWRIRRGHFRPPHUFH7KLVSDSHULVWKHWKLUGRIWKH
DXWKRU¶Vµ)RRGDQG'UXJ(FRPPHUFH/DZ$UWLFOH6HULHV¶9LHZVH[SUHVVHGKHUHDUHRQO\RI
WKHDXWKRUDQGVKDOOQRWEHFRQVWUXHGDVUHSUHVHQWLQJDQ\RUJDQL]DWLRQVWKDWWKHDXWKRUXVHGWR
ZRUNRULVZRUNLQJIRU7KHDXWKRUFDQEHUHDFKHGDWSLQJKXL[LDR#KRWPDLOFRP!
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As with any new sector, government policies and laws are not
without drawbacks, and indeed gaps have arisen. In response,
China has already amended LWV )RRG 6DIHW\ /DZ LQ 
KHUHLQDIWHU UHIHUUHG WR DV µ )/6 $PHQGPHQW¶  LQWURGXFLQJ
VSHFLILF UXOHV UHODWHG WR RQOLQH IRRG WUDGLQJ Equally
importantly, in August 2018, China’s top legislature, the 6WDQGLQJ
&RPPLWWHH RI WKH 13& SURPXOJDWHG LWV ILUVW (FRPPHUFH
Law, which has greatly impacted food e-commerce.
This paper documents the development of China’s digital food
economy in the course of China’s digitalization movement and takes a
closer look at China’s legislative approach to regulation of food
FRPPHUFH E\ SD\LQJ SDUWLFXODU DWWHQWLRQ WR DOO WKH PDMRU SLHFHV RI
OHJLVODWLRQ UHODWLQJ WR IRRG HFRPPHUFH SDUWLFXODUO\ WKH  )/6
$PHQGPHQWDQGWKH(FRPPHUFH/DZ7KLVSDSHUZLOOWKHQH[DPLQH
WKHFKDOOHQJHV&KLQDIDFHVLQKDUPRQL]LQJLWVIRRGHFRPPHUFHODZV
,&+,1$¶6',*,7$/)22'(&2120<$1'5,6,1*)22'(
&200(5&(
Food supply chain includes, but is not limited to, stages of
production and manufacturing, storage, transport, retailing and the
like. In other words, the whole food supply chain consists of
agricultural production, food manufacturing, food distribution,
FDWHULQJDQGIRRGLPSRUWDQGH[SRUWZKLFKFDQEHLOOXVWUDWHGLQWKH
IROORZLQJILJXUH )LJXUH 
Figure 1: Food Safety Chain
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The Internet can be widely used in the above interlinked
sectors within the food supply chain, to create a digital food
economy.1 The actual functionality of the Internet throughout the
digital food economy varies. The Internet alone cannot produce
IRRGV EXW LW FDQ EH XVHG WR LQFUHDVH SURGXFWLRQ HIIංFLHQF\ IRU
certain food production lines, like sugar plants.2 +HQFH WKH
application of the Internet in production and manufacturing
H[HPSOLIංHVWKH,QGXVWULDO,QWHUQHWZKLFKVHHVµWKHGHHSHUPHVKLQJ
of the digital world with the world of machines holds the potential
to bring about profound transformation to global industry’.3
7KH ,QGXVWULDO ,QWHUQHW FDQ EH DQ HIIංFLHQW DQG SURGXFWLYH WRRO WR
facilitate production and manufacturing.4 Furthermore, within
sectors in which consumers play a larger role, such as distribution,
FDWHULQJVHUYLFHVDQGLPSRUWDQGH[SRUWWKH,QWHUQHWHYHQKDVPRUH
WRRIIHU7KH,QWHUQHWEHFRPHDWUDQVDFWLRQDQGWUDGLQJSODWIRUPIRU
IRRGV+HUHLQWKLVFLUFXPVWDQFHGXHWRWKHIDFWWKDWWKH,QWHUQHWis
used for the purpose of consumers and trading, the use of the
Internet creates a Consumption Internet or e-commerce scenario.
All the factors combined make China enter the age of the digital
food economy, which is comprised of the Industrial Internet and the
Consumption Internet, or e-commerce.
7R GDWH WKHUH DUH TXLWH D IHZ JRYHUQPHQW LQLWLDWLYHV
WRSURPRWH ERWK WKH ,QGXVWULDO ,QWHUQHW DQG HFRPPHUFH LQ &KLQD
$FFRUGLQJ WR WKH $FWLRQ 3ODQ IRU ,QGXVWULDO ,QWHUQHW 'HYHORSPHQW
  HQDFWHG E\ WKH 0LQLVWU\ RI ,QGXVWU\ DQG ,QIRUPDWLRQ
7HFKQRORJ\ &KLQD ZLOO KDYH WR WDFNOH WKH SUREOHPV DULVLQJ IURP
WKH GHYHORSPHQW RI WKH ,QGXVWULDO ,QWHUQHW 7R GR WKLV LW ZLOO EH
QHFHVVDU\ WR FDUU\ RXW UHVHDUFK RQ VXFK OHJDO LVVXHV DV QHWZRUN
VHFXULW\GDWDSURWHFWLRQDVZHOODVLQIRUPDWLRQSURWHFWLRQDQG
1 See Juergen Voegele, Farm and Food Policy Innovations for the Digital Age,
%උඈඈංඇඌ ,ඇඌඍ 1ඈඏ    https://www.brookings.edu/blog/futuredevelopment/2018/10/11/farm-and-food-policy-innovations-for-the-digital-age/.
2 Peter C. Evans & Marco Annunziata, Industrial Internet: Pushing the Boundaries
of Minds and Machines, *ൾඇ(අൾർൺඍ 1ඈඏ  https://www.ge.com/docs/
chapters/Industrial_Internet.pdf.
3 Id. at 3
4 Id
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JRYHUQPHQW GDWD GLVFORVXUH DQG HQDFW ODZV DQG UXOHV UHODWLQJ WR WKH
,QGXVWULDO ,QWHUQHW ZKHQ QHFHVVDU\ As per the Opinions on the
Development
of
(FRPPHUFH WR $FFHOHUDWH WKH 'HYHORSPHQW RI 1HZ (FRQRP\
HQDFWHGby the State Council, China is committed to introducing laws
and rules relating to food e-commerce to speed up e-commerce.7 To
thisend, China will introduce measures to regulate food e-commerce
andstrengthen monitoring mechanisms for food e-commerce.8
Simply put, the above government Industrial Internet and
e-commerce initiatives create China’s big picture of digital food
economy. Because problems arise from both the Industrial Internet
and food e-commerce in the age of the digital food economy,
regulation is required. At the moment, challenges relating to food ecommerce are more acute and urgent than those relating to the
Industrial Internet.9 Therefore, this paper will pay more attention to
food e-commerceregulation.
According to Statista, 9 of the world’s top 20 Internet
companies are from China.10$W OHDVW ILYH RI WKHVH &KLQHVH ,QWHUQHW
companies are involved in food e-commerce. These companies are:
$OLEDED %DLGX -'FRP 0HLWXDQ DQG 7HQFHQW 7KHVH ,QWHUQHW
FRPSDQLHV KDYH JURZQ WR EHFRPH &KLQD¶V PRVW LQIOXHQWLDO IRRG
HFRPPHUFHSODWIRUPVZKLFKDUH³XQLFRUQSOD\HUVLQYROYLQJIRRGH
FRPPHUFH LQFOXGLQJ EXW QRW OLPLWHG WR RQOLQH IRRG UHWDLOLQJ RQOLQH
FDWHULQJVHUYLFHVDQGFURVVERUGHUIRRGHFRPPHUFH´
5 ᐕъӂ㚄㖁ਁኅ㹼ࣘ䇑ࡂ˄2018-2020
⁄ [Action Plan for Industrial Internet
'HYHORSPHQW  @0ංඇංඌඍඋඒඈൿ,ඇൽඎඌඍඋඒൺඇൽ,ඇൿඈඋආൺඍංඈඇ7ൾർඁඇඈඅඈඒ
(MIIT) (June 7,2018),http://www.cac.gov.cn/1122955095_15284189066411n.pdf.
6Id. at 11.
7 £
W¸
+e v — )6 4 #~
¸,· ?æ [Opinions on the Development
of E-commerce to Accelerate the Development of New Economy@ - L
[6ඍൺඍൾ &ඈඎඇർංඅ@
(May
4,
2015),
http://www.gov.cn/zhengce/
content/2015-05/07/content_9707.htm.
8 Id.
9 Pinghui Xiao [6˘ E
£„@ A - 5 5 O
æ 0 ß # F A0; [A
œ-(study
£L N¨
of
legislative development of online food trading and relevant issues in China], ᐕ୶㹼
᭯㇑⨶>$ൽආංඇංඌඍඋൺඍංඈඇൿඈඋ,ඇൽඎඌඍඋඒൺඇൽ&ඈආආൾඋർൾ@  
10 See Market Capitalization of the Biggest Internet Companies Worldwide as of May
2018, 6ඍൺඍංඌඍൺ(May 2018), https://www.statista.com/statistics/277483/market-valueof-the-largest-internet-companies-worldwide/.
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China’s food e-commerce creates market failure arising from
information asymmetry.13 Such market failures include: unlicensed
food businesses, fake and inferior food products purchased online,
IDOVHLQIRUPDWLRQDERXWIRRGVDQGLQHIIHFWLYHORJLVWLFVDQGGHOLYHU\14
(commerce lawsuits increased by more than 40% in 2017, far higher
than the average lawsuit growth.15 More than half of these e-commerce
lawsuits are food products related, with 83% of food e-commerce
disputes involving platforms.16 Violation of food laws has an issuefor
platforms selling food. For instance, March 2016 saw manyrestaurants
on Ele.me, one of China’s biggest online food catering platforms,
charged for operating without licenses.17 In addition to fabricating
addresses and images of outlets shown in the platform, it was also
revealed that the platform helped food business operators IDEULFDWH
LQIRUPDWLRQ IRU QRQH[LVWLQJ UHVWDXUDQWV WR FUHDWH µJKRVW restaurants’,
which provided catering services.18
,, 5(*8/$7,1*)22'(&200(5&(32/,&<$1'/$:6
To tackle the challenges arising from food e-commerce, China
introduced the 2015 FSL Amendment, which became the FRXQWU\¶VILUVW
ODZ WR UHJXODWH IRRG HFRPPHUFH )ROORZLQJ WKH  )6/
$PHQGPHQW
&KLQD
)RRG
DQG
'UXJ
$GPLQLVWUDWLRQ
KHUHLQDIWHU UHIHUUHG WR DV µ&)'$¶  DOVR LQWURGXFHG WKH 0HDVXUHV IRU
,QYHVWLJDWLRQDQG3XQLVKPHQWRI8QODZIXO$FWV&RQFHUQLQJ2QOLQH
11;LDRLegislative

Development, supra note 7, at 314–16.
Id.
13 Id. at 315.
143ංඇඁඎං ;ංൺඈ >㛆ᒣ䖹@ ´6 5 6
;O æ „ "º*6.D0ƒ
>&ඁංඇൺ¶ඌ ൿඈඈൽ
ඌൺൿൾඍඒඈඏൾඋඇൺඇർൾංඇඍඁൾൺൾඈൿඍඁൾ,ඇඍൾඋඇൾඍ3අඎඌ@. A
s *(x/n

>,ඇඍൾඅඅൾർඍඎൺඅ3උඈඉൾඋඍඒ 3ඎൻඅංඌඁංඇ +ඈඎඌൾ @  >ඁൾඋൾංඇൺൿඍൾඋ
&ඁංඇൺ¶ඌ ൿඈඈൽ ඌൺൿൾඍඒඈඏൾඋඇൺඇർൾංඇඍඁൾൺൾඈൿඍඁൾ,ඇWHUQHW3OXV@
15;LDRLegislative Development, supra note 7, at 313.
16 Id.
17 =KDQJ6KXDLEle.me Apologizes for Unlicensed Restaurants on App,&උൾඇඅංඌඁ
(Mar. 17, 2016, 7:12 PM), http://english.cri.cn/12394/2016/03/17/3821s920837.htm.
18 Xiao, Legislative Development, supra note 7, at 316.
12
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)RRG6DIHW\ KHUHLQDIWHUUHIHUUHGWRDVµ2QOLQH)RRG0HDVXUHV¶ LQ
2016 and the Measures on Supervision and Administration of Food
Safety concerning Online Catering Services (hereinafter referred to DV
µ2QOLQH&DWHULQJ6HUYLFHV0HDVXUHV¶ LQWRLPSOHPHQWWKHlaw.20
7KH)6/$PHQGPHQWDORQJZLWKWKHWZRRWKHUVSHFLILF
Measures, constitute the 2015 FSL Amendment cluster, which
regulate food e-commerce. Of equal importance is that the Standing
&RPPLWWHHRIWKH13&SURPXOJDWHG&KLQD¶VILUVW(FRPPHUFH/DZ
RQAugust 31st, 2018. This law adopted a new approach to ecommerce UHJXODWLRQZKLFKZLOOKDYHDSURIRXQGHIIHFWRQIRRGH
FRPPHUFH21 This E-commerce Law goes hand in hand with the 2015
FSL Amendment cluster to shape food e-commerce. The paper will
provide an in-depth discussion of both the 2015 E-Commerce Law
and the )6/$PHQGPHQWFOXVWHUDQGH[SORUHWKHLULPSDFWVXSRQ
&KLQD¶Vrising food e-commerce regulation.
A. 5HJXODWLQJIRRGHFRPPHUFHXQGHUWKH)6/
Amendment cluster
Within the 2015 FSL Amendment cluster, the Online Food
Measures and the Online Catering Services Measures are rules enacted
by the CFDA. These rules belong to lower level of laws, which
are meant to implement the 2015 FSL Amendment.22 +RZHYHU LQ
WHUPV RI FRYHUDJH ERWK WKH  )6/ $PHQGPHQW DQG WKH 2QOLQH
)RRG 0HDVXUHV DUH JHQHUDOO\ DSSOLHG WR DOO NLQGV RI RQOLQH IRRG
WUDGLQJ ZKLOH WKH 2QOLQH &DWHULQJ 6HUYLFHV 0HDVXUHV DUH DSSOLHG
WRRQOLQHFDWHULQJVHUYLFHVSURYLGHUV6LPSO\SXWWKH)6/
19See China Passes Sweeping Amendment to Food Safety Law: The Most Stringent To
Date, /ൾඑංඌ1ൾඑංඌ (July 16,2015), KWWSVZZZOH[LVQH[LVFRPOHJDOQHZVURRPSXEOLF
policy/b/public-policy-law-blog/posts/china-passes-sweeping-amendment-to-foodsafety-law-the-most-stringent-to-date.
20 Xiao, Legislative Development, supra note 7, at 318–19.
21Pinghui Xiao [㛆ᒣ䖹@ ᡁഭ㖁㔌伏૱・⌅䘋〻৺ޣ䰞仈᧒䇘 [A study of
legislative development of online food trading and relevant issues in China], ᐕ୶㹼᭯
㇑⨶>$ൽආංඇංඌඍඋൺඍංඈඇൿඈඋ,ඇൽඎඌඍඋඒൺඇൽ&ඈආආൾඋFH@  
22<ංൻඈ-ංൺඇ(ඍ$අ&ඁංඇൺ)ඈඈൽ6ൺൿൾඍඒ/ൺඐ3උൺർඍංർൺඅ3උඈർൾൽඎඋൾඌ7උൾඇൽඌ
ൺඇൽ2ඉඉඈඋඍඎඇංඍංൾඌൿඈඋ'ඎඍർඁ&ඈආඉൺඇංൾඌ(2018), https://www.netherlandsandyou.
nl/binaries/netherlandsandyou/documents/publications/2018/03/14/booklet-on-thechina-food-safety-law/final+booklet.pdf.
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Amendment and the Online Food Measures are framed to provide D
JHQHUDO UHJXODWRU\ V\VWHP IRU RQOLQH IRRG WUDGLQJ +RZHYHU the
Online Catering Services Measures are rules established to
VSHFLILFDOO\ UHJXODWH WKH RQOLQH FDWHULQJ VHFWRU UDWKHU WKDQ JHQHUDO
food e-commerce.24 The 2015 FSL Amendment created a legal term
FDOOHG µRQOLQH WKLUGSDUW\ IRRG WUDGLQJ SODWIRUP SURYLGHU¶ WR GHQRWH
the platforms involving foods.25 Considering the fact that online
food platforms play ever-increasing role in online food trading, all the
above pieces of legislation treat online food platforms as coregulators with food authorities to ensure online food safety.26 To this
end, quite a few provisions of the 2015 FSL Amendment cluster
compel online platforms to monitor and supervise online food
operators. This FUHDWHVDSXEOLFSULYDWHFRUHJXODWLRQVFHQDULRZKLFK
UHIOHFWVWKHVRcalled social co-governance principle as established in
the 2015 FSL Amendment.27 In addition, because of the unique nature
of the sector, special regulations have been created for online catering.
1. Obligations for online food platforms
7KH)6/$PHQGPHQWODLGGRZQWKHILUVWFRPSUHKHQVLYH
legal obligations requiring platforms to ensure food business operators
within the platforms do business in compliance with food safety
requirements as laid down in the law.28 Online food platforms are
UHTXLUHGWRIXOILOOWKHIROORZLQJVXSHUYLVRU\UROHV WRFRQGXFWUHDO
QDPHUHJLVWUDWLRQIRUIRRGEXVLQHVVRSHUDWRUVZLWKLQWKHSODWIRUPVDQG
WRGHILQHIRRGVDIHW\PDQDJHPHQWUHVSRQVLELOLW\RIWKHIRRGEXVLQHVV
RSHUDWRUV   WR FKHFN DQG LQVSHFW OLFHQVHV REWDLQHG E\ WKH IRRG
EXVLQHVVRSHUDWRUV ZKHQWKHUHLVDPLQRUQRQFRPSOLDQFHIURP
23%XLOGLQJ)RRG6DIHW\*RYHUQDQFHLQ&KLQD -HURPH/HSHLQWUH DQG -XDQඃXDQ
6XQ HGV   https://eeas.europa.eu/sites/eeas/files/building_food_
safety_governance_in_china.pdf.
24 Id.
25 )RU WKH SXUSRVH RI WKLV SDSHU µRQOLQH WKLUGSDUW\ IRRG WUDGLQJ SODWIRUP SURYLGHU¶
LV KHUHLQDIWHU UHIHUUHG WR DV µµRQOLQH IRRG SODWIRUP SURYLGHU¶ DQG µRQOLQH WKLUGSDUW\
IRRGWUDGLQJSODWIRUP¶DVµRnline food platform’.
26 Xiao, Legislative Development, supra note 7, at 318.
27 Id.
28 Id.
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food business operators,to stop the violation and report back to the
local food authority, 4)when there is a serious noncompliance from
food business operators, to stop providing services to the operators.30
The above four tasks can be grouped into two categories of
obligations as assumed by the platforms, namely, obligations
relating to entry control and obligationsrelating to process control.
1.1 Entry control obligations
7KH UHDOQDPH UHJLVWUDWLRQ DQG GHILQLQJ IRRG VDIHW\
PDQDJHPHQW on the one hand, and license inspection on the other, are
both concerned with entry control, which serves as a screening
mechanism that keeps XQTXDOLILHG IRRG EXVLQHVV RSHUDWRUV IURP
HQWHULQJ WKH SODWIRUPV DQG selling food via them.31 In addition, the
entry control procedures also make it possible to collect relevant
identity information from those food business operators, which allow
the platforms to better monitor them. 7KH DERYH WDVNV HYROYHG LQWR
PRUHVSHFLILFVXEWDVNVXQGHUWKH2QOLQHFood Measures.
)LUVW SODWIRUPV DUH UHTXLUHG WR ILOH RIILFLDO UHFRUGV )RU WKRVH
platforms, which are thought of solely as intermediaries, the EU is not
SRLVHG WR PDNH WKHP VXEMHFW WR OLFHQVHV RU DQ\ RWKHU DXWKRUL]DWLRQV
ZLWKDIHZFDVHE\FDVHH[FHSWLRQV+RZHYHUOLFHQVLQJLQ&KLQDKDV
EHFRPHDYHU\LPSRUWDQWPHFKDQLVPIRUJRYHUQPHQWUHJXODWLRQWKH
295HDOQDPHUHJLVWUDWLRQKHUHVKRXOGQRWEHFRQIXVHGZLWKLQGXVWULDODQGFRPPHUFLDO

registration for the purpose of individual industrial and commercial households and
companies. The former is conducted by the online platforms, which are a private
stakeholder whereas the latter is done by public authorities. See e.g., ѝॾӪ≁઼ޡ
ഭњփᐕ୶ᡧᶑֻ(2016 A ) [Regulation on Individual Industrial and Commercial
Households (2016 Revision @ - L [6ඍൺඍൾ &ඈඎඇർංඅ@    ѝॾӪ≁઼ޡഭ
ޜਨⲫ䇠㇑⨶ᶑֻ(2016؞䇒 [5ਅਇਕਁਔਉਏ ਏਆ ਔਈਅ 3ਅਏਐਅ¶ਓ 5ਅਐਕਂਉਃ ਏਆ &ਈਉਁ
ਏ ਔਈਅ $ਉਉਓਔਁਔਉਏ ਏਆ &ਏਐਁਙ 5ਅਇਉਓਔਁਔਉਏ  5ਅਖਉਓਉਏ @ ഭ࣑䲒
>6ඍൺඍൾ&ඈඎඇർංඅ@ )eb. 6, 2016).
30 =KǀQJKXiUpQPtQJzQJKpJXy[tQJ]KqQJ[ԃNČIӽ
]~ Œ"A ¡ … -O „ æ#
˜2015 ⁄ A >)RRG6DIHW\/DZRIWKH3HRSOH¶V5HSXEOLFRI&KLQD $PHQGHGLQ
 @ SURPXOJDWHGE\WKH6WDQGLQJ&RPP1DW¶O3HRSOH¶V&RQJ)HE
revised Apr. 24, 2015), art. 62 , 2015&ඁංඇൺ/ൺඐ/ൾඑංඌ>ඁൾඋൾංඇൺൿඍൾඋ)ඈඈൽ
6ൺൿൾඍඒ/ൺඐඈൿඍඁൾ3ൾඈඉඅൾ¶ඌ5ൾSXEOLFRI&KLQD@
31 FIA Staff, Food Safety in China’s e-Commerce Platforms, )ඈඈൽ ,ඇൽඎඌඍඋඒ $ඌංൺ
1ඈඏ    https://foodindustry.asia/food-safety-in-china-s-e-commerceplatforms.
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legal basis of which can be found in the Administrative License
Law.33 Under this Law, China’s public regulatory authorities grant
licenses to citizens, legal persons, or other organization to
engage in special activities according to their applications.34
Since the introduction of the Administrative License Law,
China has created a comprehensive administrative registration
and licensing system for all kinds of commercial and industrial
activities. The system is comprised of industrial and commercial
registration (hereinafter UHIHUUHG WR DVµ,&5¶  DV DGPLQLVWHUHG E\
FRPSHWHQW SXEOLF DXWKRULWLHV and other special business licenses
as organized by various other public authorities.35 The legal
requirements for the former registration DUH ODLG GRZQ LQ WKH
5HJXODWLRQ RQ WKH $GPLQLVWUDWLRQ RI &RPSDQ\5HJLVWUDWLRQ DQG
WKH 5HJXODWLRQ RQ ,QGLYLGXDO ,QGXVWULDO DQG &RPPHUFLDO
+RXVHKROGV ZKHUHDV WKH ODWWHU DUH VSHFLIංHG LQ TXLWH D IHZ
VFDWWHUHGODZVGHSHQGLQJRQVSHFLIංFUHOHYDQWIංHOGVIRULQVWDQFHthe
2015 FSL Amendment.36
1HYHUWKHOHVV LW ZDV VXJJHVWHG WKDW &KLQD LQWURGXFH D
licensing mechanism to online food platforms prior to the 2015 FSL
$PHQGPHQW +RZHYHU DW WKDW WLPH WKH 6WDWH &RXQFLO ZDV LQ DQ
HIIRUW to streamline administration. It announced a reform scheme
dedicated WRUHOD[LQJPDUNHWDFFHVVE\ZKLFKWKHSUHH[LVWLQJ
32 Communication

From the Commission to the European Parliament, the Council,
the European Economic and Social Committee and the Committee of the Region:
A European Agenda for the Collaborative Economy, COM (2016) 356 final (Feb. 6,
2016).
33 =KǀQJKXi UpQPtQ JzQJKpJXy [tQJ]KqQJ [ԃNČ Iӽ ѝॾӪ≁઼ޡഭ㹼᭯䇨ਟ⌅)
>$GPLQLVWUDWLYH /LFHQVLQJ /DZ RI WKH 3HRSOH¶V 5HSXEOLF RI &KLQD@ SURPXOJDWHG E\
WKH6WDQGLQJ&RPP1DW¶O3HRSOH¶V&RQJ$XJHIIHFWLYH-XO\ &KLQD
/DZ/H[LV 4454 (China).
34 Id. at art. 1.
35 The industrial and commercial registration should not to be confused with platform
registration, which is private by nature. See id. at art. 12.
366HHHJ*XyZ\XjQJXƗQ\~[LǌJӽL³]KǀQJKXiUpQPtQJzQJKpJXyJǀQJVƯGƝQJMu
JXӽQOӿWLiROu´GHMXpGuQJ  (ѝॾӪ≁઼ޡഭޜਨⲫ䇠㇑⨶ᶑֻ(2016؞䇒
>5HJXODWLRQRIWKH3HRSOH¶V5HSXEOLFRI&KLQDRQWKH$GPLQLVWUDWLRQRI&RPSDQ\
5HJLVWUDWLRQ 5HYLVLRQ @ SURPXOJDWHGE\WKH6WDQGLQJ&RPP1DW¶O3HRSOH¶V
&RQJUHYLVHG)HE &KLQD/DZ/H[XV)RRG6DIHW\/DZRIWKH
3HRSOH¶V5HSXEOLFRI&KLQDsupra note 43, at art.
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UHJLVWUDWLRQ and licensing would continue to be greatly
Local governments in China are undergoing
streamlined.37
deregulation reform, which is made possible through various
initiatives, for instance, De-licensing 6FKHPH FUHDWHG E\
6KDR[LQJ =KHMLDQJ 3URYLQFH38 Within the Scheme, OLFHQVLQJ
DQG RWKHU DXWKRUL]DWLRQ PHFKDQLVPV DUH UHSODFHG ZLWK IංOLQJ for
records, among others, to reduce market access barriers.
Online food platforms are a technology driven phenomenon
ZKLFK FDQ KHOS JHQHUDWH MREV +RZHYHU WKH LGHD WR FUHDWH D VSHFLDO
OLFHQVHDVDPDUNHWDFFHVVPHFKDQLVPIRUWKHVHSODWIRUPVZDVIංQDOO\
rejected.39 Instead, CFDA promulgated the Online Food Measures, and
it introduced a recordation mechanism, which is less stringent than
a licensing mechanism.40 The recordation mechanism is not meant
to provide market access for platforms. Local food safety authorities
in certain localities, where an online food platform operates, will
at least have a record of the platform information, which helps the
government to supervise the platforms.
Under the Online Food Measures, the provider of an online
food platform shall, within 30 working days upon approval by the
FRPSHWHQWFRPPXQLFDWLRQVDXWKRULWLHVIංOHIRUWKHUHFRUGDWLRQ
37*XyZ\XjQJXƗQ\~MLƗNXjLJzXMLjQT~Q]KzQJFKXjQJ\qFKXjQJ[ƯQ]KƯFKƝQJ

StQJ WiL GH ]Kӿ GӽR \u MLjQ ഭ࣑䲒ޣҾ࣐ᘛᶴᔪ㗔Շࡋъࡋᯠ᭟᫁ᒣਠⲴᤷሬ
㿱) [Guiding Opinions of the State Council on Accelerating the Construction of
6XSSRUWLQJ3ODWIRUPVRI0DVV(QWUHSUHQHXUVKLSDQG,QQRYDWLRQ@ SURPXOJDWHGE\WKH
State Council, Sept. 23, 2015, effective Sept. 23, 2015) 2015 China Law LEXIS 1075
(China).
38 Kuotsai Tom Liou, Local Economic Development in China and the United States:
Strategies and Issues, 69 3ඎൻ$ൽආංඇ5ൾඏ629 (2009).
39 See :Ӽ1*/8Ñ6+Ë3Ӿ1Ɩ148È1:Ɯ,)Ӽ;Ë1*:e,&+È&+Ԃ%¬1)Ӽ
(5 5 O
æ „
F # )>|
[Measures
j
4 of
˛# Investigation of Illegal Conducts
&RQFHUQLQJWKH6DIHW\RI)RRG6ROG2QOLQH@ SURPXOJDWHGE\&KLQD)RRGDQG'UXJ
$GPLQLVWUDWLRQ -XO\   HIIHFWLYH 2FWREHU    DUW  /H[LV &KLQD
Law 370, (China). (stating that “a party engaging in food production that has obtained
licensing for food production is not required to obtain licensing for food business
operations if it sells self-produced food products online” and “a party engaging in
food business operations that has obtained licensing for food business operations is
not required to obtain licensing for food production if it sells online food products that
it produces and processes”).
40 See id., at art. 5 (stating that “providers of third-party online food transaction
platforms and parties engaging in food production and business operations by
online means shall . . . provide relevant data an information concerning online food
transactions in accordance with the requirements of food and drug administrations”
and making no mention of a licensing requirement under the measure).
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formalities with the provincial food authority at the place where it
is located.41 Upon success, the provider will be issued a recordation
number. The information for recordation shall include domain name,
IP address, telecommunications business permit, enterprise name,
name of the enterprise’s legal representative or person in charge
and recordation number, among others. The food authorities at the
provincial level and the municipal and county level shall, within 7
ZRUNLQJGD\VDIWHUWKHFRPSOHWLRQRIWKHIංOLQJGLVFORVHWKHUHOHYDQW
recordation information to the public.42
Second, platforms are entitled to make rules. The provider of
an online food platform is obliged to introduce all kinds of rules to
ensure industry compliance from food business operators, which is
FRPSDUDEOHWRUXOHPDNLQJ+HUHWKHUXOHPDNLQJREOLJDWLRQDFWXDOO\
amounts to rule-making powers delegated from the government,
which empowers online food platforms to be legislators. Online food
SODWIRUPV DUH QRZ RIIංFLDOO\ UHFRJQL]HG DV UXOH PDNHUV7KLV HQDEOHV
online food platforms to be more institutionalized to supervise online
food operators within the platforms.
7KHVHUXOHVZHUHHQDFWHGWRH[DPLQHDQGUHJLVWHURQOLQHIRRG
business operators, to stop and report violations of food safety laws, to
stop platform from providing services for severe violators of laws, and
to publicly disclose the relevant rules on the online platform.43
Third, platforms are required to inspect business licenses and
other information of the food business operators. Under the
$GPLQLVWUDWLYH /LFHQVH /DZ ,&5V DQG VSHFLIංF EXVLQHVV OLFHQVHV
constitute the fundamental business licensing institutions in China.44
As for food business operation, those operating food businesses
will have to apply for food business licenses from CFDA. Food
business operators include food producers, food retailers and catering
services providers, among others in China. Chinese food businesses
are generally divided into two types, namely, food production and
distribution. Correspondingly, China creates two food business
41

Id. at art. 8.
Id.
43 Id. at art. 10.
44 See =KǀQJKXisupra note 46.
42
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licenses for the entire food chain, namely, food production licenses
and food distribution licenses.45
The above-mentioned food business licenses are granted by
public authorities rather than online food platforms.46 +RZHYHU WKH
provider of an online food platform is obliged to inspect relevant food
licenses of production, food additive production, and/or food
distribution as obtained by online food business operators, and record
and update when needed. In the case of small food business operators,
in particular small farm operators selling edible agricultural products
over the platform, the provider is obliged to keep a record of the
RSHUDWRUV¶,&5 ,' QXPEHU KRPH DGGUHVV FRQWDFW LQIRUPDWLRQ DQG
update when needed.47
)RXUWKSODWIRUPVDUHUHTXLUHGWRFRQGXFWSURIංOLQJDQGIංOLQJ
RI IRRG EXVLQHVV RSHUDWRUV &KLQD¶V IRRG DXWKRULWLHV HQJDJH
LQ SURIංOLQJ DQG IංOLQJ DFWLYLWLHV IRU WKH SXUSRVHV RI IRRG EXVLQHVV
operators. For instance, local food authorities at and above the FRXQW\
OHYHO VKRXOG FUHDWH IRRG VDIHW\ FUHGLW IංOHV RI IRRG SURGXFHUV and
distributors to record the information on the issuance of food
production licenses, inspection of licensing matters, daily supervision
and inspection, and investigation of and punishment against licensing45

See, e.g.6KtSӿQVKƝQJFKӽQ[ԃNČJXӽQOӿEjQIӽ [Lǌ]KqQJ  伏૱⭏ӗ䇨ਟ
㇑⨶࣎⌅) (2017[)↓؞Administrative Measures for Food Production Licensing (2017
$PHQGPHQW @ SURPXOJDWHG E\ WKH &KLQD )RRG DQG 'UXJ $GPLQLVWUDWLRQ 1RY 
 HIIHFWLYH 1RY     &KLQD /DZ /(;,6  &KLQD  6Kt SӿQ MƯQJ
\tQJ [ԃ NČ JXӽQ Oӿ EjQ Iӽ (伏૱㓿㩕䇨ਟ㇑⨶࣎⌅) [Administrative Measures for
Food 'LVWULEXWLRQ /LFHQVLQJ@ SURPXOJDWHG E\ WKH &KLQD )RRG DQG 'UXJ
$GPLQLVWUDWLRQ Aug. 31, 2015, effective Oct. 1, 2015) Enpkulaw.cn CLI.4.2
(1  &KLQD 
46 See 6Kt SӿQ VKƝQJ FKӽQ [ԃ  NČ  JXӽQ Oӿ EjQ I ӽ  [Lǌ  ]KqQJ  伏૱⭏ӗ䇨ਟ㇑
⨶࣎⌅) (2017[)↓؞Administrative Measures for Food Production Licensing (2017
$PHQGPHQW @ SURPXOJDWHG E\ WKH &KLQD )RRG DQG 'UXJ $GPLQLVWUDWLRQ 1RY 
 HIIHFWLYH 1RY     &KLQD /DZ /(;,6  &KLQD  QRWLQJ WKDW
“local food and drug administrative authorities at or above the county level shall be
responsible for the food production licensing administration within their respective
DGPLQLVWUDWLYHDUHDV´ see 6KtSӿQMƯQJ\tQJ[ԃNČJXӽQOӿEjQIӽ (伏૱㓿㩕䇨ਟ㇑⨶
࣎⌅ >$GPLQLVWUDWLYH0HDVXUHVIRU)RRG'LVWULEXWLRQ/LFHQVLQJ@ SURPXOJDWHGE\WKH
China Food and Drug Administration, Aug. 31, 2015, effective Oct. 1, 2015)
Enpkulaw. FQ &/, (1  &KLQD  QRWLQJ WKDW ³ORFDO IRRG DQG GUXJ
DGPLQLVWUDWLRQ DW and above the county level shall be responsible for administering
food distribution licensing within their respective administrative regions”).
47 :ӽQJOXzVKtSӿQƗQTXiQZpLIӽ[tQJZpLFKiFKԃEjQIӽ (㖁㔌伏૱ᆹޘ䘍⌅㹼Ѫ
ḕ༴࣎⌅ >0HDVXUHVIRUWKH,QYHVWLJDWLRQDQG+DQGOLQJRI,OOHJDOLWLHVRI2QOLQH)RRG
6DIHW\@ SURPXOJDWHG E\ WKH &KLQD )RRG DQG 'UXJ $GPLQLVWUDWLRQ -XO\  
effective Oct. 1, 2016), art. 11, Westlaw China OrGHU1R
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related violations, among others.487KHIංOLQJFDQEHXVHGWRLQFUHDVH
the frequency of supervision and inspection of food producers
and distributors in case of poor credit records.49 This will be made
public, through which food business operators can be motivated to
DELGHE\WKHODZ)RRGDXWKRULWLHVDUHDOVRUHTXLUHGWRFUHDWHIංOHVRI
food business operators for their own records.50 For instance, a food
authority at or above the county level, shall establish management
rules for food production and distribution licensing archives, and
archive in a timely manner the materials on the above licenses.51
Similarly, as the provider of an online food platform is
FRQVLGHUHG D FRUHJXODWRU LW LV REOLJHG WR FUHDWH D SURIංOH RI RQOLQH
IRRGEXVLQHVVRSHUDWRUVDQGIංOHDFFRUGLQJO\,QDGGLWLRQLWZLOOhave
to keep a record of the basic information of the food business
operators and the food safety management personnel.52
3URIංOLQJDQGIංOLQJKHUHLVGLIIHUHQWIURPIංOLQJIRUDQRIIංFLDO
UHFRUG DV GLVFXVVHG DERYH +HUH WKH LQIRUPDWLRQ IRU SURIංOLQJ DQG
IංOLQJ LV PDLQO\ IURP WKH IRRG EXVLQHVV RSHUDWRUV ZKHUHDV IංOLQJ IRU
DQRIIංFLDOUHFRUGLVWDUJHWHGDWLQIRUPDWLRQRIRQOLQHIRRGSODWIRUPV
1.2 Process control obligations
The process control requirements as laid down in the 2015
FSL Amendment, oblige platforms to monitor and supervise food
business operators within the platforms.53 The above tasks evolve into
PRUHVSHFLIංFVXEWDVNVXQGHUWKH2QOLQH)RRG0HDVXUHV
486KtSӿQVKƝQJFKӽQ [ԃ NČ JXӽQ Oӿ EjQ I ӽ  [Lǌ ]KqQJ  伏૱⭏ӗ䇨ਟ㇑⨶࣎
⌅) (2017 ! )[Administrative Measures for Food Production Licensing (2017
$PHQGPHQW @ SURPXOJDWHG E\ WKH &KLQD )RRG DQG 'UXJ $GPLQLVWUDWLRQ 1RY 
HIIHFWLYH1RY DUW&KLQD/Dw LEXIS 1410.
49Id. at art. 40, art. 45.
50࣠,G
51 Id DW DUW  6Kt SӿQ MƯQJ \tQJ [ԃ  NČ  JXӽQ Oӿ EjQ Iӽ (O
æ4:UA Ł 1 *6 ˛# )
>$GPLQLVWUDWLYH 0HDVXUHV IRU )RRG 'LVWULEXWLRQ /LFHQVLQJ@ SURPXOJDWHG E\ WKH
China Food and Drug Administration, Aug. 31, 2015, effective Oct. 1, 2015), art. 43,
(QSNXODZFQ&/, (1) (China).
52 Wangluo Shipinanquan Weifa Xingwei Chachu Banfa (5
5 O „æ F # >| j
4 #
˛ ) [Measures for the Supervision and Administration of the Safety of Food
2IIHUHGWKURXJK2QOLQH&DWHULQJ6HUYLFHV@ SURPXOJDWHGE\WKH&KLQD)RRGDQG'UXJ
$GPLQ1RYHIIHFWLYH-DQ DUW&KLQD/DZ/H[LV1348.
53)RRG6DIHW\/DZRIWKH3HRSOH¶V5HSXEOLFRI&KLQDsupra note 43, at art. 78.
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)LUVW SODWIRUPV DUH REOLJHG WR IXOILOO FHUWDLQ WHFKQLFDO
requirements. In 2016, China promulgated the Cyber Security
/DZWKHILUVWRILWVNLQGLQ&KLQD54 The law recognizes the Internet
provides a very important infrastructure for economic development
and, if not well controlled, could endanger national security.55 Under
the law, even food delivery platforms may be considered critical
infrastructure.56 This means that any entity considered “critical
LQIRUPDWLRQ LQIUDVWUXFWXUH´ VRPH RI ZKLFK KROG VLJQLILFDQW DPRXQWV
of information on Chinese citizens, will be under scrutiny from
cyberspace regulators.57
6LPLODUO\ DQ RQOLQH IRRG SODWIRUP LV UHTXLUHG WR IXOILOO
technical requirements before they provide services. Technical
requirements include, but are not limited to, maintaining data backup
and recovery technologies with a view of ensuring the reliability and
security of the data and information relating to online food trading.58
Second, platforms will have to maintain a record-keeping
system to document business transactions of the food business
operators. Under 2015 FSL Amendment, record-keeping is a very
important mechanism to ensure compliance.59 Both food producers
and distributors are required to keep a record of product and trading
information. For instance, a food distributor shall establish a record
system for checking the purchased food, honestly record the name,
VSHFLILFDWLRQV TXDQWLW\ GDWH RU EDWFK QXPEHU RI SURGXFWLRQ
VKHOIOLIHDQGGDWHRISXUFKDVHRIIRRGDQGWKHQDPHVDGGUHVVHVDQG
54

=KRQJKXD 5HQPLQ *RQJHJXR :DQJOXR $QTXDQ )D ѝॾӪ≁઼ޡഭ㖁㔌ᆹޘ
⌅) >&\EHU 6HFXULW\ /DZ RI WKH 3HRSOH¶V 5HSXEOLF RI &KLQD@ SURPXOJDWHG E\ WKH
6WDQGLQJ &RPP 1DW¶O 3HRSOH¶V &RQJ 1RY   HIIHFWLYH -XQH   
 &KLQD/DZLEXIS 1398.
55 Id. at art. 1.
56 Mirren Gidda, China’s New Cybersecurity Law Could Cost Foreign Companies
Their Ideas, 1HZVZHHN (May31,2017), https://www.newsweek.com/chinacybersecurity-hacking-intellectual-property-multinationals-618345.
57 &DUO\ 5DPVH\  %HQ :RRWOLII China’s Cyber Security Law: The Impossibility
of Compliance?,)RUEHV(May29,2017),https://www.forbes.com/sites/
riskmap/2017/05/29/chinas-cyber-security-law-theimpossibility-of-compliance/
#1d96f231471c.
58 :Ӽ1*/8Ñ6+Ë3Ӿ1Ɩ148È1:Ɯ,)Ӽ;Ë1*:e,&+È&+Ԃ%¬1)Ӽ
5 5 O
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F # )>|
[Measures
j
4 for
˛#Investigation and Punishment of
8QODZIXO $FWV FRQFHUQLQJ 2QOLQH )RRG 6DIHW\@ SURPXOJDWHG E\ &KLQD )RRG DQG
'UXJ $GPLQLVWUDWLRQ -XO\   HIIHFWLYH 2FWREHU    DUW   /H[LV
China Law 370 [hereinafteU0HDVXUHVIRU,QYHVWLJDWLRQ@
59)RRG6DIHW\/DZRIWKH3HRSOH¶V5HSXEOLFRI&KLQDsupra note 43, at art. 46.
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contact methods of suppliers, and retain the relevant vouchers.60 The
retention SHULRG RI UHFRUGV DQG YRXFKHUV VKDOO QRW EH OHVV WKDQ VL[
PRQWKVDIWHUWKH H[SLU\ RI WKH VKHOIOLIH RI SURGXFWV RU VKDOO QRW EH
OHVV WKDQ WZR\HDUVIRUSURGXFWVZLWKRXWDQH[SUHVVVKHOIOLIH61
Similarly, the provider of an online food platform is obliged to
maintain a record of food trading information and record-keeping WLPH
VKDOO QRW EH OHVV WKDQ  PRQWKV DIWHU WKH H[SLU\ GDWH RI WKH IRRG
SURGXFWV LQ FDVH RI IRRG SURGXFWV ZLWKRXW DQ\ H[SUHVV H[SLU\ GDWH
record-keeping time shall not be less than 2 years after the selling.62
Third, platforms are required to monitor business operation of
the food business operators within the platforms. The provider of an
online food platform trading platform is obliged to set up a food safety
department or assign a food safety professional to inspect online food
business activities and information.63 If the provider is aware of food
safety violations, it shall timely stop and report them to the local food
authorities at the county level.64
The above obligation requires platforms to detect misconducts
and false information from food business operators. As observed
by Mr. Chen Xu, former Director-General of CFDA’s Department
RI /HJDO $IIDLUV RQOLQH FDWHULQJ SODWIRUPV DUH UHTXLUHG WR FRQGXFW
random inspection and surveillance to detect noncompliance from the
catering service providers.657KLV LV YHU\ FKDOOHQJLQJ WR VRPH H[WHQW
EHFDXVHSODWIRUPVDUHH[SHFWHGWRPRQLWRUWKHZKROHSURFHVVRIRQOLQH
food business running within the platforms. In practice, the platforms
only have information of food products and logistics, submitted or
JHQHUDWHGE\IRRGEXVLQHVVRSHUDWRUV7KHSODWIRUPVDUHH[SHFWHGWR
60

Id. at art. 51.

61 :Ӽ1*/8Ñ6+Ë3Ӿ1Ɩ148È1:Ɯ,)Ӽ;Ë1*:e,&+È &+Ԃ%¬1)Ӽ

㖁㔌
伏૱ᆹޘ䘍⌅㹼Ѫḕ༴࣎⌅) [Measures of Investigation of Illegal Conducts
&RQFHUQLQJWKH6DIHW\RI)RRG6ROG2QOLQH@ SURPXOJDWHGE\&KLQD)RRGDQG'UXJ
$GPLQLVWUDWLRQ-XO\HIIHFWLYH2FWREHU DUW/H[LV&KLQD
Law 370, 5 (China).
62 Id. at art. 14.
63 Id.
64࣠,G
65 See id. at arts. 29–37 (providing penalties for platform providers who fail to comply
with various obligations pertaining to the monitoring and record-keeping of online
food producer/trader business practices).
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watch business activities from online food businesses. This is hardly
made possible for platforms without assigning their management WHDP
IRUDQRQVLWHLQVSHFWLRQ+RZHYHULWLVWRRH[SHQVLYHIRURQOLQHfood
platforms, in particular those involving food retailing, to create teams
like this. Simply put, the platforms involving food retailing don’t
think it is feasible for them to do on-site inspection, considering KLJK
FRVW DULVLQJ IURP PDQSRZHU DQG WLPH 1HYHUWKHOHVV WKHUH LV
QR FODULILFDWLRQ DV WR KRZ WKLV REOLJDWLRQ VKRXOG EH LPSOHPHQWHG LQ
practice to date.
Fourth, platforms are required to stop providing services
XQGHUFHUWDLQVSHFLILFFLUFXPVWDQFHV2QHWKHRQHKDQG2QOLQH)RRG
0HDVXUHVVSHFLILHVVFHQDULRVLQZKLFKWKHSODWIRUPVZLOOKDYHWRstop
providing services to online food operators upon their serious
violations. On the other hand, there are scenarios in which authorities
ZLOORUGHUSODWIRUPSURYLGHUVWRFHDVHRSHUDWLRQVWKHLUIDLOXUHWRIXOILOO
obligations leads to public harm.
The provider of an online food platform trading platform is
obligated to timely stop and report food safety violations to the food
authorities when a violation is made known to it.66 In case of serious
violation, the provider must stop providing further platform services to
the violator. Scenarios of serious violations include, among others, the
following circumstances: 1) online food business operators accused of
a crime relating to food safety are being investigated by public
VHFXULW\GHSDUWPHQWVRUSURVHFXWHGE\SURFXUDWRUDWH67 2) online food
business operators are convicted of a crime relating to food safety E\
FRXUW68 3) online food business operators are held in detention
or punished with other administrative penalties by public security
66See id. at art. 15 (requiring online third-party food trading platforms to cease
provision of services to online food traders and producers who are under investigation
IRURUDUHFLYLOO\RUFULPLQDOO\OLDEOHIRUYLRODWLRQV Vee also id. at art. 37 (requiring
Food and Drug Administration officials to order third- party platform providers to
cease operations when providers’ failures cause serious foodborne illness, death, the
infringement of consumers’ rights and interests, or other serious consequences). See
also, 㛆ᒣ䖹[3ංඇඁඎං ;ංൺඈ@ ӂ㚄㖁㛼Ჟл伏૱ᆹ⹄⨶⋫ޘウ[&ඁංඇൺ¶ඌ )ඈඈൽ
6ൺൿൾඍඒ *ඈඏൾඋඇൺඇർൾ ංඇ ඍඁൾ $ൾ ඈൿ ඍඁൾ ,ඇඍൾඋඇൾඍ 3අඎඌ@   ⸕䇶ӗᵳࠪ⡸
⽮[Intellectural 3URSHUW\3XEOLVKLQJ+RXVH@(2018).
67 Id. at art. 15.
68 Id.
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GHSDUWPHQWVGXHWRYLRODWLRQRIIRRGVDIHW\ODZV69 and 4) online food
business operators are ordered to cease business operation or their
food licenses are revoked by food authorities.70
The provider of an online food platform trading platform VKDOO
EH RUGHUHG WR FHDVH RSHUDWLRQ DQG WKH FDVH ZLOO EH ILOHG WR
FRPPXQLFDWLRQV GHSDUWPHQWV IRU LQYHVWLJDWLRQ ZKHQ IDLOLQJ WR IXOILOO
relevant obligations cause the following serious consequences: 1)death
or serious injury, 2) serious food safety incidents, 3) serious foodborne
illness, 4) violating consumers’ legal rights and interests and causing
serious adverse social impacts.71
2. Special rules for online small food operators
According to the International Labour Organization, small
food business operators like street vendors absorb large numbers of
surplus labour. But there is a demand side as well. A mass of
consumers welcome street vendors because they provide consumers
ZLWK WKH DFFHVVLELOLW\ WR DIIRUGDEOH JRRGV DQG VHUYLFHV 7KHUHIRUH it
can have positive impacts on poverty reduction, employment,
entrepreneurship, and social mobility to ensure the right to run small
businesses.72 Over the past thirty years, China’s urban population has
risen from 22.9% to 56.8% of its 1.3 billion people.73 China’s
urbanization has seen a large migrant population enter large and
medium-sized cities. “Currently, many people from the countryside
OLYH LQ FLWLHV EXW ODFN DFFHVV WR VRFLDO VHUYLFHV>@´ ZKLFK PHDQV for
instance, they have few jobs. That actually creates a barrier to social
stability.74 So job creation is of great importance to maintain WKHVRFLDO
69

Id

70Id.
71

Id. at art. 37.

72 .ݡୁ  .༓ଶୁଶୁଽ,݆¶ݱ/ଶݫݒ2ܴݒ3ݡܼݱ,༓༓ଽ༓݆6ݒଽଽ9ଽ݆ܼ݆ܴ$݆

2ୖଽܼୖݒଽୗ ༒ 6ܼଽ༓ ܼ݆ 7ݮଶܼݱଶ݆ &ଶୃݫܼଶ ଶ݆ 0݆ܴܼݱଶ 3 (2006).
73 Brendan Ahern & Grant DePoyster, A Journey to the New Heart of Urbanization in
China .ݒଶ݆ଽ6ݮଶݒଽ༓ (Aug. 15, 2017), h ttps://kraneshares.com/a-journey-to-thenew-heart-of-urbanization-in-china/.
746DUD+VXChina’s Urbanization Plans Need To Move Faster In 2017)ݫݒଽ༓ (Dec.
28, 2016), https://www.forbes.com/sites/sarahsu/2016/12/28/chinas-urbanizationplans-need-to-move-faster-in-2017/#6a58422174db.
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stability. China is now entering the age of the ubiquitous Internet.
The Chinese government has considered it a great means to
generate prosperity and jobs. In addition, it also treats online
platforms as a channel to nurture small businesses under the socalled Mass Entrepreneurship and Innovation Campaign.75
Thus, small food businesses play an important role in
China. According to Jiangsu Province, among its 330,000 catering
service providers more than 70 percent are small businesses.76 As
&KLQDH[SHULHQFHGUDSLGHFRQRPLFJURZWKVLQFHLWVRSHQSROLF\³LW
DOVRIDFHGDQDFFRPSDQ\LQJ>@ZLGHQLQJLQFRPHJDS>@´DQGWKHUH
LVDODFNRIEDODQFHGUHJLRQDOGHYHORSPHQWGXHWRVWDUNGLIIHUHQFHV
between coastal areas and rural regions.77 Considering all the above
factors, local governments are required to promulgate local rules to
administer small food workshops, food vendors, and other small
food business operators under the 2015 FSL Amendment.78 That
means China introduces a regulatory decentralization strategy to
regulation of small food business operation in considering local
circumstances. Simply put, rules and policies as applied to small
food workshops and food vendors, among other small food business
operators, vary from province to province.
Indeed, due to the decentralization approach to small food
EXVLQHVV UHJXODWLRQ GLIIHUHQW SURYLQFHV KDYH LQWURGXFHG GLIIHUHQW
policies to regulate online small food businesses. Some advocate
full liberalization, while others totally prohibit small food operators
IURPGRLQJEXVLQHVVRYHUWKH,QWHUQHW)RULQVWDQFH+HEHL3URYLQFH
75
ޣҾབྷ࣋᧘䘋བྷՇࡋъзՇࡋᯠ㤕ᒢ᭯ㆆ᧚ᯭⲴ㿱 [Opinions on Policy
0HDVXUHV ,PSOHPHQWHG WR 3URPRWH 0DVV (QWUHSUHQHXUVKLS DQG ,QQRYDWLRQ@ ഭ
࣑䲒 >6WDWH &RXQFLO RI WKH 3HRSOH¶V 5HS RI &KLQD@   see China boosts
PDVV HQWUHSUHQHXUVKLS DQG LQQRYDWLRQ 6ଶଽ &݆ܼ ݱ༒ ݮଽ 3ଽݱଽ¶༓ 5 ଽ     ༒
&݆ܼݮଶ -XQ    http://english.gov.cn/policies/latest_releases/2015/06/16/
content_281475128473681.htm (noting the government’s specific intents to promote
means to support Internet service providers, start-ups, and “platforms for innovative
technRORJLHV>@´ 
丁冬[Dong Ding], 小餐饮立法与监管政策评析（上）>$QDO\VLV RQ legislation
and policy of small catering services industry (part one)], ѝഭ५㦟ᣕ
>&ඁංඇൺ
3ඁൺඋආൺർൾඎඍංർൺඅ
1ൾඐඌ@
$ඎ
22,
2018).
77 6DUD +VX High Income Inequality Still Festering In China )ݫݒଽ༓ 1RY 
2016), https://www.forbes.com/sites/sarahsu/2016/11/18/high-income-inequality-stillfestering-in-china/#571e0e291e50.
78)RRG6DIHW\/DZRIWKH3HRSOH¶V5HSXEOLFRI&KLQDsupra note 43, at art. 36.
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promulgated local rules allowing small food business operators
including small workshops, vendors and small restaurants to sell
foods and provide catering services via the Internet.79 Those small
food operators can enter online platforms to do business after realname registration.80 Guangdong Province, however, does not allow
small workshops to sell the foods produced thereby over the
Internet.81 That piecemeal approach creates a challenge for online
small food business operators and online food platforms. )RU
LQVWDQFH IRRGV SURGXFHG LQ VPDOO ZRUNVKRSV LQ +HEHL FDQ EH
OHJDOO\VROGLQWKLVSURYLQFHRYHUWKH,QWHUQHW+RZHYHULIWKH\are
sold to consumers in Guangdong over the Internet, they can be
considered illegal according to rules as established in Guangdong.82
Taken together, small food businesses, including small workshops
and small restaurants, which trade foods over the Internet are
encouraged to respect but are not required to abide by the Online
Food Measures enacted by CFDA, which is regarded as a national
rule applied throughout the entire country.83
B. 5HJXODWLQJIRRGHFRPPHUFHXQGHUWKH(FRPPHUFH
Law cluster
7KH (FRPPHUFH /DZ FUHDWHG WKH WHUP µHFRPPHUFH
business operators’, which denotes natural persons, legal persons,
or organizations without the status of legal person that engage
in the business activities of selling commodities, or providing
services, through the Internet or any other information network.
+HUH HFRPPHUFH EXVLQHVV RSHUDWRUV FRPSULVH   HFRPPHUFH
platform business operators, 2) in-platform business operators, and
3) e-commerce business operators that sell commodities or provide
79⋣ेⴱ伏૱ሿൺሿ佀侞ሿ᩺⛩㇑⨶ᶑֻ>5HJXODWLRQ
RI
6PDOO
)RRG
:RUNVKRSV 6PDOO &DQWHHQV DQG )RRG 9HQGRUV LQ +HEHL@  +HEHL 3HRSOH¶V
&RQJUHVV 6WDQGLQJCommittee), art. 17 (2016).
80 Id.
81 &ඁංඇൺ¶ඌൿඈඈൽඌൺൿൾඍඒඈඏൾඋඇൺඇർൾංඇඍඁൾൺൾඈൿඍඁൾ,ඇඍൾඋඇൾඍ3අඎඌsupra note
27, at 299.
82 Id. at 303.
83 Measures for Investigation, supra note 71, at art. 46.
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services through a self-built website or any other network services.84
2IQRWHLVWKDWµEXVLQHVVRSHUDWRUV¶DUHXVHGLQDYHU\EURDGVHQVHKHUH
so platform providers are considered e-commerce business operators.
In comparison, the 2015 FSL Amendment, through its provisions
relating to online food trading, make it clear that food business
operators are intentionally distinguished from platform providers.
It further implies that providing platform services is not regarded as a
business operation.85 In other words, the 2015 FSL Amendment treats
food business operators in a narrow sense, and online food platforms
are not considered food business operators. Taken together, WKH WHUP
µSODWIRUP SURYLGHUV¶ LQ WKH  )6/ $PHQGPHQW DQG WKDW RI
µSODWIRUPEXVLQHVVRSHUDWRUV¶LQWKH(FRPPHUFH/DZERWKUHFRJQL]H
platforms are run as third-party entities to provide services, though the
LQWHUSUHWDWLRQRIµEXVLQHVVRSHUDWLRQ¶LVWUHDWHGLQDGLIIHUHQWPDQQHULQ
WKHVH WZR ODZV 1HYHUWKHOHVV WKH (FRPPHUFH /DZ UHFRJQL]HV WKH
VSHFLDO FKDUDFWHULVWLFV RI SODWIRUPV 6R DQ µHFRPPHUFH SODWIRUP
EXVLQHVV RSHUDWRU¶ LV HVSHFLDOO\ GHILQHG DV D OHJDO SHUVRQ RU DQ
organization without the status of legal person. The platform provides
multiple parties with services, such as online places of business,
match-making, and releasing information, for them to independently
conduct trading activities.86 Simply put, e-commerce platform business
RSHUDWRUV DUH DUWLFXODWHG WR EH GLIIHUHQW IURP RWKHU HFRPPHUFH
business operators, e.g., those directly selling goods and providing
services to consumers. The above observation is equivalent to saying
WKDW DV IDU DV HFRPPHUFH DV GHILQHG LQ WKH (FRPPHUFH /DZ DQG
online food trading as described in the 2015 FSL Amendment are
FRQFHUQHG µHFRPPHUFH SODWIRUP EXVLQHVV RSHUDWRUV¶ DUH VLPLODU LI
QRWLGHQWLFDOWRµRQOLQHSODWIRUPSURYLGHUV¶
Similarly, the law recognizes the co-governance principle
as previously established in the 2015 FSL Amendment. China is
84 =KRQJKXD 5HQPLQ *RQJKHJXR 'LDQ]LVKDQJZX )D ѝॾӪ≁઼ޡഭ⭥ᆀ୶࣑⌅ >(
FRPPHUFH /DZ RI WKH 3HRSOH¶V 5HSXEOLF RI &KLQD@ SURPXOJDWHG E\ WKH 6WDQGLQJ
&RPP1DW¶O3HRSOH¶V&RQJ$XJHIIHFWLYH-DQ &݆ܼݮଶ/ଶୗ
LEXIS 633, art. 9 [hereinafter E-commerce Law of the People’s5HSXEOLFRI&KLQD@
85 See)RRG6DIHW\/DZRIWKH3HRSOH¶V5HSXEOLFRI&KLQDsupra note 43, at art. 62
(describing the requirements of third-party platforms).
86(FRPPHUFH/DZRIWKH3HRSOH¶V5HSXEOLFRI&KLQDsupra note 97, at art. 9.
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dedicated to establishing a collaborative regulatory system in line with
the characteristics of e-commerce and promoting the formation of an
e-commerce market governance system jointly participated in by
relevant authorities, e-commerce industry associations, e-commerce
businesses, and consumers, among others, so e-commerce platforms
are treated as a co-regulators of e-commerce under the E-commerce
Law.87 The law creates a collaborative governance scenario, in which
e-commerce platform business operators play a key role in regulation
of e-commerce. In addition, the E-commerce Law also created
WKH WHUP µLQSODWIRUP EXVLQHVV RSHUDWRU¶ WR GHQRWH DQ HFRPPHUFH
business which sells commodities or provides services through an
HFRPPHUFHSODWIRUPZKLFKLVGLIIHUHQWIURPDQHFRPPHUFHRSHUDWRU
through self-built websites.88 Like in the 2015 FSL Amendment
cluster, special rules were created for the purpose of small H
FRPPHUFHEXVLQHVVHVXQGHUWKH(FRPPHUFH/DZ
 2EOLJDWLRQVIRUHFRPPHUFHSODWIRUPEXVLQHVVRSHUDWRUV
Under the E-commerce Law, similar to the 2015 FSL
Amendment, the e-commerce platform business operators are obliged
to ensure that in-platform business operators are in conformity with
law. To this end, provisions for purposes of both entry control and
process control mechanisms are created.
1.1 Entry control obligations
Under the law, the in-platform business operator is obliged to
submit information including its identity, address, contact information,
and administrative licensing to the platform business operator. In
addition, the platform business operator shall establish a register, and
make regular updates and inspection of the above information.90 For

87

Id. at art 7.

,GDWDUW
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,GDWDUW
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those individuals who are eligible to conduct e-commerce activities
DQGFDQEHH[HPSWHGIURP,&5VHJDIDUPHUVHOOLQJDJULFXOWXUDOor
sideline products produced by him or herself, the platform will have to
at least verify and keep a record of basic information of those
individuals, whereas in the case of in-platform business operators
operating as legal persons or organizations without the status of legal
person, on top of that information, the platform will also have to verify
and keep a record of business licenses.91 Of note is that a co-regulation
scenario is applied here, in which both e-commerce regulatory
authorities and platform business operators play a role. Simply put, the
e-commerce regulatory authorities issue all kinds of business licenses
and the platform business operators will have to inspect the above
licenses as required by the law so they are complementary to each
RWKHULQWKLVFRQWH[W92
When an e-commerce platform business operator provides
services for non-business users selling commodities or provides
services in the platform, the e-commerce platform business operator
shall observe the relevant provisions in this Section.93 +HUH µQRQ
business users’ largely denotes those second-hand goods or occasional
VHOOHUVZKRDUHQRWUHJXODUEXVLQHVVRSHUDWRUVDQGWKXVH[HPSWHGIURP
business licenses. For safety and security purposes, platform business
operators will have to collect their information before they are allowed
to conduct e-commerce activities within the platforms.94
The e-commerce platform business operator shall submit
the identity information of in-platform business operators to the
administrative authorities of market regulation as required and remind
DQ\LQSODWIRUPEXVLQHVVRSHUDWRUWKDWKDVQRWREWDLQHG,&5VWRILOHfor
application from relevant public authorities as required by the law. In
this case, it will cooperate with the administrative authorities of PDUNHW
UHJXODWLRQDQGRIIHUKHOSWRLQSODWIRUPEXVLQHVVRSHUDWRUWRILOHIRU
91

Id.

92䎥ᰝь>;ඎൽඈඇ

=ඁൺඈ@ ] ~ Œ " A ¡ … -+ey > ˇ>,ඇඍൾඋඉඋൾඍൺඍංඈඇ
v # Gœ
ൺඇൽ 3උංඇർංඉඅൾඌ ඈൿ ඍඁൾ (ർඈආආൾඋർൾ /ൺඐ ඈൿ ඍඁൾ 3ൾඈඉඅൾ¶ඌ 5ൾඉඎൻඅංർ ඈൿ
&ඁංඇൺ@
] -# f *(x/n
>&ඁංඇൺ /ൾൺඅ 3ඎൻඅංඌඁංඇ +ඈඎඌൾ@  6-7.
93(FRPPHUFH/DZRIWKH3HRSOH¶V5HSXEOLFRI&KLQDsupra note 97, at art. 27.
94 C¥
L
>;ඎൽඈඇ=ඁൺඈ@supra note 104, at 157
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,&5V95 E-commerce platform business operators are required to
share information collected from those in-platform business
operators with public authorities to better regulate e-commerce.96 In
addition, an e-commerce platform business operator shall submit the
LGHQWLW\LQIRUPDWLRQDQGWKHLQIRUPDWLRQUHODWHGWRWD[SD\PHQWRILQ
SODWIRUP EXVLQHVV RSHUDWRUV WR WKH WD[DWLRQ DXWKRULWLHV97 In the third
reading of the draft E-commerce Law, platform business operators
were even required to submit information of e-commerce business
DFWLYLWLHVWRWKHWD[DWLRQDXWKRULWLHVRQWRSRILGHQWLW\LQIRUPDWLRQ%XW
the information of e-commerce business activities can be interpreted
so loosely that even trade secrets and like information can be included,
which is not implementable in practice. So the idea of including
information of e-commerce business activities was ultimately
discarded.98
1.2 Process control obligations
The E-commerce Law enforces all kinds of process control
measures, which require e-commerce platform business operators to
VHUYHDVDTXDOLILHGVXSHUYLVRURILQSODWIRUPEXVLQHVVRSHUDWRUVLQD
relatively all-encompassing struggle against e-commerce industry in
compliance. To this end, platform business operators are required to
take a few process control measures relating to monitoring, technical
requirements, business transaction recordation, platform rule-making
and anti-manipulation, among other things.99
First, platform business operators are required to take
measures to monitor certain e-commerce activities as conducted by inplatform business operators and take relevant measures when needed.
All e-commerce business operators are required by the Law to obtain
relevant administrative licensing.100 In addition, DQHFRPPHUFH
95(FRPPHUFH/DZRIWKH3HRSOH¶V5HSXEOLFRI&KLQDsupra

note 97, at art. 28.
䎥ᰝь>;ඎൽඈඇ=ඁൺඈ@supra note 104, at 162.
97(FRPPHUFH/DZRIWKH3HRSOH¶V5HSXEOLFRI&KLQDsupra note 97, at art. 28.
98 C¥
L
>;ඎൽඈඇ=ඁൺඈ@supra note 104, at 162.
99(FRPPHUFH/DZRIWKH3HRSOH¶V5HSXEOLFRI&KLQDsupra note 97.
100 Id. at art. 12.
96
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business operator should not sell commodities or provide services
which do not meet the requirements for guaranteeing personal and
property safety and for environmental protection and shall not
sell or provide commodities or services the trading of which is
prohibited by any law or administrative regulation.101 Where an ecommerce platform business operator discovers that any information
on commodities or services in its platform fails under any above
circumstances, it shall take necessary disposition measures in
accordance with the law and report to the relevant competent
authorities.102 1HFHVVDU\ GLVSRVLWLRQ PHDVXUHV LQFOXGH EXW DUH QRW
limited to, stopping the violation in a timely manner and ceasing
providing online trading platform services. The former is applied
in cases of any minor violation and the latter for any serious illegal
act. More importantly, the platform has an obligation to report the
violation to the authorities and provide relevant information when
QHFHVVDU\+HUHWKHLQIRUPDWLRQWREHSURYLGHGLVVRFRPSUHKHQVLYH
that it can include identity, e-commerce business activities, and
the like.103 It is of importance to note that an e-commerce platform
business operator serving as a private regulator can take measures,
such as warning and suspension or termination of services, against an
in-platform business in violation of any law or regulation. The
platform business operators act this way according to the prior
platform service agreement and transaction rules as established
between the platform and in-platform business operators, and timely
publication shall be made in that scenario.104
Second, there are certain technical requirements, which
platform business operators must meet. An e-commerce platform
business shall take technological measures and other necessary
measures to ensure its cyber security and stable operation, prevent
RQOLQHLOOHJDODQGFULPLQDODFWLYLWLHVHIIHFWLYHO\WDFNOHF\EHUVHFXULW\
events, and guarantee e-commerce trading security.105 Cyber security
101

Id. at art. 13.
Id. at art. 29.
103 䎥ᰝь>;ඎൽඈඇ=ඁൺඈ@supra note 104, at 166.
104(FRPPHUFH/DZRIWKH3HRSOH¶V5HSXEOLFRI&KLQDsupra note 97, at art. 36.
105 Id. at art. 30
102
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EHFDPHDWRSSULRULW\LQ&KLQDDQG&KLQD¶VILUVW&\EHU6HFXULW\Law
was promulgated to tackle ever-increasing hacker attacks and
cybercrime in 2016.106 According to the law, the Internet is regarded as
an infrastructure of great importance for economic development. It
further contends that cyberspace, if the country loses control of it, can
endanger national security.107 7KH ODZ FUHDWHV WKH WHUP µFULWLFDO
information infrastructure’, which is so broad that it encompasses both
traditional critical sectors like power and transport as well as other
infrastructure which could likely harm the people’s livelihoods. As the
Financial Times reported, even online catering platforms could be
considered critical infrastructure.108 The Law requires that any entity
considered a critical information infrastructure, together with those
FRPSDQLHV KDYLQJ VLJQLILFDQW DPRXQWV RI LQIRUPDWLRQ RQ &KLQHVH
citizens, should take responsibility to ensure cyber security.109 Simply
put, e-commerce platforms, including online catering platforms, can
be regarded as critical infrastructure, so platform business providers
are required to take technical measures to ensure the safe and stable
operation of the platforms and prevent illegal criminal activities
therein.110
Third, platform business operators are required to keep
a record of information of business transactions. An e-commerce
platform business operator shall record and retain information on the
commodities and services and transaction information released in WKH
SODWIRUP DQG HQVXUH WKH LQWHJULW\ FRQILGHQWLDOLW\ DQG DYDLODELOLW\ of
the information. The information on commodities, services, and
106 =KRQJKXD 5HQPLQ *RQJHJXR :DQJOXR $QTXDQ )DѝॾӪ≁઼ޡഭ㖁㔌ᆹ⌅ޘ
>&\EHU 6HFXULW\ /DZ RI WKH 3HRSOH¶V 5HSXEOLF RI &KLQD@ SURPXOJDWHG E\ WKH
6WDQGLQJ &RPP 1DW¶O 3HRSOH¶V &RQJ 1RY   HIIHFWLYH -XQH    
&݆ܼݮଶ/ଶୗ/ଽ[ܼᅛ
107 Id. at art. 1.
108 0LUUHQ *LGGD &KLQD¶V 1HZ &\EHUVHFXULW\ /DZ &RXOG &RVW )RUHLJQ &RPSDQLHV
Their Ideas, 1ൾඐඌඐൾൾ (May 31, 2017, 11:35 AM), https://www.newsweek.com/
china-cybersecurity-hacking-intellectual-property-multinationals-618345.
109 &DUO\ 5DPVH\  %HQ :RRWOLII &KLQD¶V &\EHU 6HFXULW\ /DZ 7KH ,PSRVVLELOLW\
RI &RPSOLDQFH" )25%(6 0D\    $0  KWWSV
ZZZIRUEHVFRPsites/riskmap/2017/05/29/chinas-cyber-security-law-theimpossibility-of-compliance/#157cb17b471c.
110 Brian Marterer, China’s New E-commerce Food Safety Measures, PWC, https://
www.pwccn.com/en/food-supply/publications/china-new-e-commerce-food-safetymeasures/cfda-measures-for-e-commerce-food-safety.pdf (last visited Dec. 14,
2018).

3

-ඈඎඋඇൺඅඈൿ)ඈඈൽ/ൺඐ3ඈඅංർඒ

[Vol.14

transactions shall be retained for at least three years from the day of
completion of the transaction, unless otherwise provided by any law
or administrative regulation.111 Of note is that the information kept
KHUH LV GLIIHUHQW IURP WKH LQIRUPDWLRQ UHTXLUHG GXULQJ WKH HQWU\
FRQWURO in the sense that the former is about business transactions
whereas the latter concerns identity. The information of business
transactions can be divided into two types, namely information of
commodities as VROG DQG VHUYLFHV DV SURYLGHG ZLWKLQ WKH SODWIRUP
ILUVWDQGWUDGLQJinformation, second.112
Fourth, agreements and platform rules, which platform
business operators are entitled to introduce will have to meet certain
criteria. Online platforms, including e-commerce platforms, are
engines for growth and innovation. To create a good environment for
platforms to scale up, they are recognized as a private legislator to lay
down certain platform rules, which in-platform business operators will
KDYH WR FRPSO\ ZLWK 1HYHUWKHOHVV JHQHUDOO\ VSHDNLQJ DJUHHPHQWV
and platform rules from the platforms are considered contractual
terms, which have to be negotiated and agreed by both parties to a
certain contract. Because platforms can be incredibly powerful, they
may have the ability to manipulate their power to lay down unfair
terms. To avoid manipulation by the platforms, China created a
lifecycle interference mechanism to prevent potential manipulation. In
general, there are quite a few principles for platform rule-making.113
An e-commerce platform business operator shall abide by the
SULQFLSOHV RI RSHQQHVV HTXLW\ DQG LPSDUWLDOLW\ GHYHORS D SODWIRUP
VHUYLFH DJUHHPHQW DQG WUDQVDFWLRQ UXOHV DQG VSHFLI\ WKH ULJKWV DQG
obligations in aspects such as joining and leaving the platform,
assurance of the quality of commodities and services, protection
of consumer rights and interests, and protection of individual
information.114
In addition, there are quite a few procedural requirements to
EHIXOILOOHGE\SODWIRUPVZKHQPDNLQJSODWIRUPUXOHV)RULQVWDQFHDQ
111(FRPPHUFH/DZRIWKH3HRSOH¶V5HSXEOLFRI&KLQDsupra

31.
112 Id. at art. 2.
113 Id. at art. 32.
114Id.

note 97, at art.
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e-commerce platform business operator shall continuously publish the
information regarding its platform service agreement and transaction
rules, or the mark of the link to the aforesaid information, at a
conspicuous place of its homepage to ensure the easy and complete
reading and download by businesses and consumers.115 AnotherJRRG
H[DPSOH FDQ EH H[SODLQHG LQ WKH IROORZLQJ FLUFXPVWDQFHV $Q ecommerce platform business operator is obliged, when amending its
platform service agreement or transaction rules, to ask for public
opinion at a conspicuous place of its homepage and take reasonable
PHDVXUHV WR HQVXUH WKDW HDFK VLGH LV DEOH WR H[SUHVV RSLQLRQV LQ D
timely manner. The amendment shall be published at least seven days
prior to its entry into force.116
Fifth, there is an anti-manipulation mechanism created to
prevent abuse of market power from platforms. Market power occurs
LI D FRPSDQ\ KDV D VLJQLILFDQW VKDUH RI WKH PDUNHW DQG PDQ\ RQOLQH
platforms including e-commerce ones in China are unicorns in certain
ILHOGV ZKLFK WKHQ HQDEOHV WKHP WR XVH WKHLU WHFKQRORJ\ DQG RWKHU
powerful means to abuse market power, which in a way constitutes a
violation of anti-monopoly and anti-unfair competition laws.117 An H
FRPPHUFH SODWIRUP EXVLQHVV RSHUDWRU VKDOO QRW E\ PHDQV VXFK DV
VHUYLFHWHUPVWUDQVDFWLRQUXOHVDQGWHFKQRORJ\XQUHDVRQDEO\UHVWULFW
RUDGGLWLRQDOO\VHWXQUHDVRQDEOHFRQGLWLRQVDJDLQVWWKHWUDQVDFWLRQVDQG
WUDGLQJSULFHVRIDQLQSODWIRUPEXVLQHVVRSHUDWRULQWKHSODWIRUPRULWV
WUDQVDFWLRQVZLWKRWKHUEXVLQHVVHVRUFROOHFWXQUHDVRQDEOHIHHVIURPDQ
LQSODWIRUPEXVLQHVVRSHUDWRU
 6SHFLDOUXOHVIRUVPDOOHFRPPHUFHEXVLQHVVHV
$Q HFRPPHUFH EXVLQHVV VKDOO DSSO\ IRU DQ ,&5 EXW WKH
IROORZLQJDUHH[HPSWIURPWKLVREOLJDWLRQ WKRVHLQGLYLGXDOVVHOOLQJ
115

Id. at art. 33.
Id. at art. 34.
117 Chen Xinlei, China’s Digital Monopolies are Killing Competition and NHHGWREH
Regulated 6݆ܼݮ& ݮଶ 0 ܴ݆ܼ݆ݒ3༓ $XJ    KWWSVZZZVFPSFRP
comment/insight-opinion/article/1850448/chinas-digital-monopolies-are-killingcompetition-and-need.
118(FRPPHUFH/DZRIWKH3HRSOH¶V5HSXEOLFRI&KLQDsupra note 97, at art. 35.
116
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DJULFXOWXUDO RU VLGHOLQH SURGXFWV SURGXFHG E\ WKHP   WKRVHVHOOLQJ
SURGXFWVRIDFRWWDJHLQGXVWU\ WKRVHXVHWKHLURZQVNLOOVWRHQJDJH
LQ SXEOLF FRQYHQLHQFH VHUYLFHV   RFFDVLRQDO DQG ORZYDOXH
WUDQVDFWLRQV IRU ZKLFK QR OLFHQVH LV UHTXLUHG E\ WKH ODZ RU   WKRVH
VSHFLIංHG XQOHVV DQ ,&5 LV QRW UHTXLUHG E\ ODZV RU DGPLQLVWUDWLYH
regulations.119
,Q  &KLQD DQQRXQFHG WKH 6WUDWHJLF 3ODQ IRU 5XUDO
5HYLWDOL]DWLRQ  120 5XUDO DUHDV DUH HQFRXUDJHG WR WDNH IXOO
DGYDQWDJHRIHFRPPHUFHDQGµ,QWHUQHW3OXV¶WRVWUHQJWKHQDJULFXOWXUDO
product brand marketing. Internet companies are encouraged
to establish agricultural service platforms to help better market
agricultural products. China is dedicated to promoting e-commerce in
UXUDO DUHDV DQG EXLOGLQJ H[WHQVLYH LQIUDVWUXFWXUH IRU WKH GHYHORSPHQW
of e-commerce there.121 All the factors combined indicate that farmers
in rural areas can have greater opportunities to sell agricultural
products produced by themselves, including fresh produce, fruits and
vegetables, and Chinese medical herbs via the Internet.122 At present,
the e-commerce market is saturated in cities, whereas there is much
room in rural areas.
Social media platforms like Webo and WeChat in China are
ubiquitous and widely used in China, which due to their large user
body, generate a hybrid type of e-commerce, namely social media
e-commerce. Most social media users are individuals, so e-commerce
business operators in social media platforms are individuals, and they
DUH ODEHOHG DV D µ0LFUR %XVLQHVV¶ LQ &KLQD ZKLFK FRQQRWHV VPDOO
businesses conducted in an informal way.123
119

Id. at art. 10.
*XR <LPLQJ Rural Revitalization Highlighted at Two Sessions &݆ܼݮଶ2&ܴݒ1
0DU    KWWSZZZFKLQDRUJFQFKLQD13&B&33&&B
content_50659387.htm.
121 Id.
122 See Teresa Schroeder, Chinese Regulation of Traditional Chinese Medicine in the
Modern World: Can the Chinese Effectively Profit From One of Their Most Valuable
Cultural Resources?3ଶ5ܼୃ/ 3ݱ-   GLVFXVVLQJ&KLQD¶V
regulations for online marketing of medicinal herbs which qualify as Traditional
Chinese Medicine, as opposed to medicinal herbs farmers can market as edible
agricultural products).
123 Pinghui Xiao, Legislative Development of Feed E- commerce Regulation in
China,  () ݒ  )ଽଽ / 5ଽୖ  ±   >KHUeinafter Legislative
Development of Feed E- commerce Regulation in China@
120
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III. 5(*8/$7,1*&+,1$¶6)22'
(&200(5&(+$5021,=$7,212)/$:6
As observed by Fortin, an administrative agency in the U.S.
FDQ VHUYH DV WKH OHJLVODWRU WKH SURVHFXWRU DQG WKH MXGJH µDOO UROOHG
into one’, which creates open debate on the legality of these powerful
agencies. To prevent abuse of power, the U.S., however, limits these
agencies to stringent procedural requirements coupled with court
review mechanisms.124 For a long time, online platforms in China also
acted like a three-in-one entity with powers of private rule-making,
H[HFXWLRQ DQG GLVSXWH VHWWOHPHQW DQG WKHUHIRUH VLPLODUO\ TXHVWLRQV
arise as to whether or not this is acceptable and how the platforms can
be better controlled.125 Interestingly, the Chinese government did not
intervene in this Internet economy ecosystem, but actually created
a relatively loose and supportive market policy environment during
the early stages of Internet development. The Chinese government
understands that the concentration of these powers in online platforms
in that way could make Chinese platform economy scale up to be
competitive in the world. This idea can be seen in policy documents of
&KLQD¶Vµ,QWHUQHW3OXV¶6WUDWHJ\LQWKHFRXUVHRI&KLQD¶VGLJLWDOL]DWLRQ
movement.126+RZHYHUWKHUHLVDQLVVXHRIKDUPRQL]DWLRQEHWZHHQWKH
2015 FSL Amendment and the E-commerce Law.

124 1')ඈඋඍංඇ)ඈඈൽ5ൾඎඅൺඍංඈඇ/ൺඐ6ർංൾඇർൾ3ඈඅංർඒൺඇൽ3උൺർඍංർൾ

:ංඅൾඒ
ൾൽඇൽൾൽ. 2017).
125 Legislative Development of Feed E- commerce Regulation in China, supra note
135, at 320.
126 For instance, the State Council announced a policy document stating that the
&KLQHVH JRYHUQPHQW LV GHGLFDWHG WR µFXOWLYDWLQJ¶ ,QWHUQHW SODWIRUPV ZLWK JOREDO
influence. To this end, the enterprises will be hoped to play a key role in establishing
RI DQ TXRW,QWHUQHW  TXRW LQGXVWULDO LQQRYDWLRQ QHWZRUN RU LQGXVWULDO WHFKQRORJ\
innovation alliance, which is a joint undertaking by enterprises, industries, universities
and research institutes. The leading enterprises are the main driver to create innovative
platforms. To achieve these goals, the Chinese government is committed to breaking
down industry barriers to lay a great foundation for the Internet industry to scale up.
See ഭ࣑䲒ޣҾ〟ᶱ᧘䘋“ӂ㚄㖁ˇ”㹼ࣘⲴᤷሬ㿱 [Guiding Opinions of the State
&RXQFLO RQ $FWLYHO\ 3URPRWLQJ WKH ³,QWHUQHW 3OXV´ 6WUDWHJ\@   KWWSZZZJRY
cn/zhengce/content/2015-07/04/content_10002.htm.
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A. +DUPRQL]DWLRQRIGH¿QLWLRQVDQGOLDELOLWLHV
For a long time, in practice, food e-commerce and online food
trading have been considered two interchangeable notions in China.127
+RZHYHU ZKHQ WKH (FRPPHUFH /DZ ZDV HQDFWHG LQ $XJXVW 
WKHlegal interpretation of these two terms faced challenges.
8QGHU WKH (FRPPHUFH /DZ HFRPPHUFH LV GHIංQHG WR
FRQWDLQ µDQ\ EXVLQHVV DFWLYLWLHV RI VHOOLQJ FRPPRGLWLHV RU SURYLGLQJ
services via the Internet or any other information network.’128
+RZHYHUXQGHUWKH)6/$PHQGPHQWWKHWHUPµRQOLQHWUDGLQJ¶
UDWKHU WKDQ µHFRPPHUFH¶ LV XVHG DQG µRQOLQH WUDGLQJ¶ LV OHIW
XQGHIංQHG129 +RUL]RQWDOO\ ERWK WKH (FRPPHUFH /DZ DQG WKH 2015
FSL Amendment belong to the same level of laws enacted by WKH
6WDQGLQJ &RPPLWWHH RI WKH 13& 6LPSO\ SXW DFFRUGLQJ WR WKH
Legislation Law, neither law is subordinate to the other.130 In theory
WKHQ WKH (FRPPHUFH /DZ LQ GHIංQLQJ WKH WHUP RI µHFRPPHUFH¶
seems to produce more legal predictability and certainty than the 
)6/ $PHQGPHQW ZKLFK GRHV QRW SURYLGH D GHIංQLWLRQ RI µRQOLQH
trading’. Professor Gao Fuping argued that since China enacted
Electronic Signature Law in 2004, for the purpose of not confusing the
E-commerce Law with this Law, China should introduce an Internet
Commerce Law or an Online Commerce Law rather than the Ecommerce Law.131 Of note is that according to some scholars, the
1273LQJKXL;LDRLegislative

Development of Feed E-commerce Regulation in China,
()ݒ )ଽଽ/5ଽୖQ  
128(FRPPHUFH/DZRIWKH3HRSOH¶V5HSXEOLFRI&KLQDsupra note 97, at art. 2.
129 See generally)RRG6DIHW\/DZRIWKH3HRSOH¶V5HSXEOLFRI&KLQDsupra note 43, at
art. 62 (mentioning “online trading” but not defining “online trading”).
130ѝॾӪ≁઼ޡഭ・⌅⌅˄2015) ᒤ؞䇒 >/HJLVODWLRQ /DZ RI WKH 3HRSOH¶V 5HSXEOLF RI
&KLQD $PHQGHGLQ @3UHVLGHQW2UGHU1RޘഭӪབྷᑨငՊ (promulgated by
WKH 6WDQGLQJ &RPP 1DW¶O 3HRSOH¶V &RQJ 0DU   HIIHFWLYH -XO    KWWSV
ZZZFHFFJRYUHVRXUFHVOHJDOSURYLVLRQVOHJLVODWLRQODZFKLQHVHDQGHQJOLVKWH[W
³7KHUHDUHIRXUOHYHOVRIODZVDQGUXOHVLQ&KLQDQDPHO\ODZVHQDFWHGE\WKH13&
DGPLQLVWUDWLYHUHJXODWLRQVSURPXOJDWHGE\WKH6WDWH&RXQFLOORFDOUHJXODWLRQVHQDFWHG
E\ORFDOJRYHUQPHQWDQGUXOHVLQWURGXFHGE\DOONLQGVRIPLQLVWULHVDIILOLDWHGZLWKWKH
State Council and departments of local government.” See Pinghui Xiao, Legislative
Development of Feed E- commerce Regulation in China  () ݒ  )ଽଽ /
5ଽୖ313, 316 n.29 (2018).
131 儈ᇼᒣ>)XSLQJ *DR@ Ӿ⭥ᆀ୶࣑⌅ࡠ㖁㔌୶࣑⌅—ޣҾᡁഭ⭥ᆀ୶࣑・⌅ᇊս
Ⲵᙍ㘳 [From e - commerce law to online commerce law: A study of direction of
HFRPPHUFHOHJLVODWLRQLQ&KLQD@⌅ᆖ>/ൺඐ6ർංൾඇർൾ@5–46 (2014).
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WHUP RI µRQOLQH WUDGLQJ¶ FDQ EH IRXQG LQ VRPH DGPLQLVWUDWLYH UXOHV
enacted by SAIC. For instance, the Measures for Online Trading was
promulgated to regulate goods sold and services provided via the
Internet in 2014.132 ,Q RWKHU ZRUGV µRQOLQH WUDGLQJ¶ KDV EHHQ
D SUHH[LVWLQJ OHJDO WHUP EHIRUH WKH LQWURGXFWLRQ RI WKH  )6/
Amendment in 2015 and the E-commerce Law in 2018. Other scholars
have implies that China should have introduced an Online Trading
Law rather than the E-commerce Law.133 The E-commerce Law,
UHFRJQL]HV WKH GRFWULQH RI OH[ VSHFLDOLV ZKLFK KDV EHHQ HQGRUVHG
in the Legislation Law by stipulating that “where any other law or
administrative regulation provides rules for the sale of commodities or
provision of services, such other law or administrative regulation shall
apply.”134 Moreover, some scholars, by pointing out this provision,
hold that the 2015 FSL Amendment is a special e-commerce law
whereas the E-commerce Law is a general e-commerce law.135 If that
LVWKHFDVHLWDFWXDOO\SURGXFHVDSDUDGR[VLWXDWLRQ
As far as online platforms are concerned, things become PRUH
FRPSOLFDWHG 7KH ORQJZLQGHG OHJDO WHUP µRQOLQH WKLUGSDUW\ food
trading platform provider’ as mentioned early under the 2015 )6/

132 See њփᐕ୶ᡧⲫ䇠㇑⨶࣎⌅ (2014؞䇒) [Measures for the Administration of
5HJLVWUDWLRQ RI ,QGLYLGXDO ,QGXVWULDO DQG &RPPHUFLDO +RXVHKROGV  5HYLVHG @
(2014) (implementing measures “to standardize online commodity trading and
related services, protect consumers’ and operators’ legitimate rights and interests and
SURPRWHWKHVXVWDLQDEOHDQGKHDOWK\GHYHORSPHQWRI>WKH@RQOine economy”).
133 ᵾаㅁ><L[LDR/L@㖁㔌Ӕ᱃ᒣਠ䰤᧕ץᵳѻޣ䰞仈࠶᷀——ԕ࡙⳺ᒣ㺑ѪѝᗳⲴ
㘳䟿 [Analyses of several problems about the online marketplaces’ indirect liabilities:
From the perpective of balance of interests]
, 㖁㔌⌅ᖻ䇴䇪>,ඇඍൾඋඇൾඍ/ൺඐ5ൾඏංൾඐ@-5
(2016).
134(FRPPHUFH/DZRIWKH3HRSOH¶V5HSXEOLFRI&KLQDsupra note 97, at art. 2. As for
the doctrine of lex specialis, according to the Legislation Law, for laws, administrative
regulations, local regulations, autonomous regulations, separate regulations, or rules
developed by the same authority, if there is any discrepancy between special provisions
and general provisions, special provisions shall prevail. See ѝॾӪ≁઼ޡഭ伏૱ᆹ⌅ޘ
2015 ᒤ؞䇒>/HJLVODWLRQ /DZ RI WKH 3HRSOH¶V 5HSXEOLF RI &KLQD $PHQGHG LQ
 DUW@  (China).
135

See e.g., 䱶ᛖ><XH /X@ 㖁㔌伏૱ਸ㿴⋫⨶кቲᾬ˖ᖃ伏૱㹼ъ䙷㿱ǉ⭥ᆀ୶࣑
⌅Ǌ[Online food trading regulation: China’s food industry in the age of E-commerce
Law], ѝഭ५㦟ᣕ>&KLQD 3KDUPDFHXWLFDO 1HZV@ 6HSW    ⦻ጠ>)HQJ:DQJ@
┤┤亪仾䖖Ṹ᭩߉⭥୶・⌅ ᒣਠ䘍⌅ᡆᣵࡁһ䍓ԫ [Didi scandal
restructures the E-commerce Law: platforms may assume criminal responsibilities], 21
DYDLODEOH at http://www.21jingji.FRP10'(]1]OI0741](14KWPO  F4 4 #~ F
>&HQWXU\1HZV@  (last visited Dec. 11, 2018).
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$PHQGPHQW LV XQGHILQHG136 1HYHUWKHOHVV WKH WHUP µRQOLQHfood
platform provider’ is intentionally created with a view to
distinguishing responsibilities and liabilities of platform providers
from those of food business operators doing businesses within the
platforms. That actually delivers a fundamental idea that a platform is a
technologically-neutral intermediary, and that essentially “means WKDW
WKH SURYLGHU RI D SODWIRUP >LV WUHDWHG@ DV D WKLUGSDUW\ HQWLW\> ZKR@
should not be responsible for, or only in a limited way responsible IRU
DQ\ ZURQJGRLQJV IURP >WKRVH@ XVLQJ WKH SODWIRUP´137 Online food
platforms play a big role in shaping business modes and models of
online food trading in China.138 The 2015 FSL Amendment implies that
business models of online food trading can be divided into
two main types, namely, self-built models and platform models.139
/DWHUPHDVXUHVHQDFWHGE\WKH&)'$DOVRH[SOLFLWO\FRQILUPWKHabove
idea.140 In the course of China’s introduction of the 2015 FSL
Amendment, WeChat, among other social media platforms, raised a
compelling argument that social media platforms should not be treated
as online food platforms in the sense that social media platforms are
meant to be used as a communication tool rather than a trading one.
+RZHYHU WKH VRFDOOHG µ0LFUR %XVLQHVV¶ LQYROYLQJ LQGLYLGXDOV DQG
SMEs selling foods via social media platforms has become a rising
phenomenon in China, creating a form of so-called social media
e-commerce.141 When China introduced the 2015 FSL Amendment
it also launched Mass Entrepreneurship and Innovation Campaign, as
mentioned earlier, to boost employment, and the Internet isconsidered
a great means to generate prosperity and jobs.142 LargelyGXHWRWKLV
136See)RRG6DIHW\/DZRIWKH3HRSOH¶V5HSXEOLFRI&KLQDsupra

note 43, at art. 62
FUHDWLQJREOLJDWLRQVIRU³WKLUGSDUW\RQOLQHIRRGWUDGLQJSODWIRUP>V@´EXWSURYLGLQJno
specific definition for the term).
137 Pinghui Xiao, Legislative Development of Feed E-commerce Regulation in China,
()ݒ )ଽଽ/5ଽୖ7 (2018).
1383ܼ݆ܴܼ;ܼݮଶ&݆ܼݮଶ¾༓5ܼ༓ܼ݆ܴ2݆݆ܼݱଽ)7ݒଶܼ݆ܴ,༓,ୃܼݱଶܼ݆༓)ݮݒଽ
5ଽ༓༒ݮଽ:ݱݒ± ;LQWLQJ-LD 5RPDQ7RPDVLFHGV 2017).
139 Pinghui Xiao, China’s Wine and Liquor Laws in the “Internet Plus” Age, 1 -ඎඌ9ංඇ
/ൺඐ36 (2018).
140 Legislative Development of Feed E-commerce Regulation in China, supra note
149, at 318.
141 See e.g., id. at 321–22
.
142<XH=KDQJNation to boost entrepreneurship, innovation&݆ܼݮଶ'ଶܼ ݡݱ6HSW
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XQGHILQHG RQOLQH SODWIRUPV FDQ OHDYH PRUH URRP IRUHPSOR\PHQW
DQGEHWWHUHQYLURQPHQWIRULQQRYDWLRQ+RZHYHUZKHQLWFRPHVWRWKH
(FRPPHUFH /DZ EHFDXVH HFRPPHUFH LV GHILQHG ZKLFK PDNHV LW
SUHGLFWDEOH WKH WHUP µHFRPPHUFH SODWIRUP¶ FDQ EH equally
predictable. By interpretation, it is safe to say that in this law WKDW H
FRPPHUFHSODWIRUPVFDQEHVRH[WHQVLYHWKDWWKH(FRPPHUFHLaw is
applied to social media platforms and mobile applications. Therefore,
it further implies that the platform obligations as laid down in the Ecommerce Law, are applied to those social media platforms LQYROYLQJ
IRRG 60(V DQG µ0LFUR %XVLQHVV¶ ZKLFK KRZHYHU LV YHU\ much
contestable under the 2015 FSL Amendment cluster.
:KLOHWKHKDUPRQL]DWLRQRIGHILQLWLRQVFDQSURGXFHFRQVLVWHQW
legal predictability as far as the question of what platforms should take
what responsibility is concerned, there is a further issue relating to
harmonization of liabilities as laid down in the 2015 FSL Amendment
and the E-commerce Law.
Under the 2015 FSL Amendment, where the provider of
an online food platform, in violation of this law, fails to assume the
supervision tasks required by the law, which results in food business
operators’ failure in food safety compliance, food authorities at
or above the county level shall order it to take corrective action,
FRQILVFDWHLWVLOOHJDOLQFRPHDQGLPSRVHDILQHRIQRWOHVVWKDQ50%
EXWQRWPRUHWKDQ50%RQLW+RZHYHUXQGHUWKHEcommerce Law, where an e-commerce platform business operatorfails
to take necessary measures to ensure in-platform business operator
conducts e-commerce lawfully, relevant authorities shall order the ecommerce platform business operator to take correctiveDFWLRQZLWKLQD
VSHFLILHG SHULRG DQG PD\ ILQH LW QRW OHVV WKDQ 50%  QRW PRUH
WKDQ 50%  RU LI WKH FLUFXPVWDQFHV DUH VHULRXV LW VKDOO EH
RUGHUHGWRVXVSHQGEXVLQHVVIRUUHFWLILFDWLRQLQDGGLWLRQWRDILQHQRW
OHVVWKDQ50%EXWQRWPRUHWKDQ50%2, 000,000.143,QWHUPV
RI WKH ILQH LQWHUYDOV WKH WZR ODZV YDU\ JUHDWO\ which creates a
question of how the administrative penalties should beDSSOLHGDVIDUDV
8:54 AM), http://usa.chinadaily.com.cn/a/201809/07WS5b91cc35a31033b4f4654b65.
html.
143(F RPPHUF H/DZRIWKH3HRSOH¶V5HSXEOLFRI&KLQDsupra note 97, at art. 83.
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online food platforms are concerned.
As far as online food platform liabilities are concerned, all
the above factors combined create a few open questions: 1) should a
social media platform, when used to trade in foods, be treated as an
online food platform in the 2015 FSL Amendment or an e-commerce
platform business operator under the E-commerce Law? 2) when an
online food platform fails to assume supervision tasks as required E\
WKHODZVKRXOGDQDGPLQLVWUDWLYHILQHUDQJLQJIURP50%WR
50%  XQGHU  )6/$PHQGPHQW EH LPSRVHG XSRQ WKH
SODWIRUPRUVKRXOGDILQHUDQJLQJIURPWR50%be
imposed upon it? In other words, there is a need for further
harmonization.
B. +DUPRQL]DWLRQRIOHJLVODWLYHDLPVDQGPLVVLRQV
,W LV QHFHVVDU\ WR H[DPLQH WKH DLPV RI GLIIHUHQW SLHFHV RI
legislation at the outset in the sense that in most Chinese laws, their
missions will be clearly articulated at the very beginning, upon which
WKHGLUHFWLRQVRIWKHODZVLQTXHVWLRQZLOOEHODUJHO\EDVHG:HILQG
varying missions in laws relating to food regulation. For instance, the
E-commerce Law has two concurrent missions, namely, 1) to
safeguard the lawful rights and interests of all parties to e-commerce,
to regulate e-commerce conduct, and to maintain the market order,
and 2) to promote the sustainable and sound development of
e-commerce.144 But in the 2015 FSL Amendment, there is only one
mission, and that is to ensure food safety and protect the physical
health and life safety of the public.145 4XHVWLRQV DULVH DV WR ZKHWKHU
WKHUHDUHFRQIOLFWVEHWZHHQSURWHFWLQJKXPDQKHDOWKRQWKHRQHKDQG
DQGSURPRWLQJHFRQRP\RQWKHRWKHU$GPLWWHGO\WKHUHDUHFRQIOLFWV
between protecting health and safety and promoting industry in the
144 See id. at art. 1. (drawing similarities to the E-commerce Law, the Law on AgriSURGXFW 4XDOLW\ DQG 6DIHW\ ZLWK WKH HVWDEOLVKPHQW RI WZR FRQFXUUHQW PLVVLRQV
namely, to protect human health on one hand and to promote rural economy on the
RWKHU  See e.g., =KRQJ +XD 5HQ 0LQ *RQJ +H *XR 1RQJ &KDQ 3LQ =KL /LDQJ $Q
4XDQ )D  ѝॾӪ≁઼ޡഭߌӗ૱䍘䟿ᆹ>  ⌅ޘ/DZ RQ $JULSURGXFW 4XDOLW\ DQG
6DIHW\RIWKH3HRSOH¶V5HSXEOLFRI&KLQD SURPXOJDWHGE\WKH6WDQGLQJ&RPP1DW¶O
3HRSOH¶V&RQJ$SUHIIHFWLYH1RY DUW@
145)RRG6DIHW\/DZRIWKH3HRSOH¶V5HSXEOLFRI&KLQDsupra note 43, at art 
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VHQVH WKDW ZH KDYH SDVW OHVVRQV DQG UHSHDWHG EDG H[DPSOHV LQ WKLV
regard, taking the BSE crisis in Europe and Melamine Milk Scandal in
China into consideration.146 These two incidents have to do with agriIRRGSURGXFWLRQYLYLGO\VKRZLQJFRQIOLFWVWKDWFDQRFFXUZKHQSXEOLF
agencies concurrently play a dual role in both industry promotion and
health protection.
7KH FRQIOLFWLQJ DLPV DQG PLVVLRQV LQ WKH IRRG HFRPPHUFH
related legislation make harmonization of these laws an issue. The
needs for harmonization in this regard are two-fold.
First, we have a within-law harmonization scenario. Because
the E-commerce Law, simultaneously is aimed at regulation and
industry promotion, there is a question of harmonizing those SURYLVLRQV
EHDULQJ GLIIHUHQW PLVVLRQV ZLWKLQ WKH VDPH ODZ )RU H[DPSOH WKH
ZKROH&KDSWHU9FRQWDLQLQJWHQDUWLFOHVLVGHGLFDWHGWRpromoting ecommerce through various mechanisms and schemes.147 1XPHURXV
SURYLVLRQV UHODWH WR IRRG HFRPPHUFH SURPRWLRQ DV
ZHOO ZKLFK YHU\ PXFK LQYROYHV VPDOO EXVLQHVVHV DQG HYHQ µ0LFUR
%XVLQHVV¶ DV PHQWLRQHG HDUOLHU +RZHYHU DV IDU DV DJULIRRGV DUH
concerned, “the state shall promote the application of Internet
WHFKQRORJLHVLQDJULFXOWXUDOSURGXFWLRQSURFHVVLQJDQGFLUFXODWLRQ>@´
HQFRXUDJH YDULRXV VRFLDO UHVRXUFHV WR VWUHQJWKHQ FRRSHUDWLRQ DQG
promote the development of rural e-commerce.148 It is hoped that
e-commerce can play a role in poverty alleviation.149 Many agri-food
operators are small businesses in China. For instance, farmers sellagrifoods produced in their own farms. Farmers in rural areas inChina are
relatively poor with limited job opportunities, and thereforeagriculture
becomes their main tools to generate wealth and prosperity. ,Q
DGGLWLRQIDUPHUVDUHH[HPSWHGIURPDQ,&5LIWKH\VHOODJULFXOWXUDOor
sideline products produced in their farms over the Internet, for ZKLFK
QROLFHQVHVDUHUHTXLUHGE\WKHODZ7KHVHSURYLVLRQVUHODWLQJWR
146

See e.g., Pinghui Xiao, China’s Milk Scandals and Its Food Risk Assessment
Institutional Framework, 2 (ඎඋ¶ඇ - 5ංඌ 5ൾ    Pinghui Xiao,
China’s Food Standardization System, Its Reform and Remaining Challenges, 3
(ඎඋ¶ඇ-5ංඌ5ൾ 507 (2012).
147 See (FRPPHUFH/DZRIWKH3HRSOH¶V5HSXEOLFRI&KLQDsupra note 97.
148 Id. at art. 68.
149 Id.
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agri-food e-commerce are created for the purpose of rural
GHYHORSPHQW +RZHYHU TXHVWLRQV DULVH DV WR KRZ WKHVH SURYLVLRQV
ZLOO be harmonized with other e-commerce regulatory provisions
within the E-commerce Law. There is a question as to which side,
industry SURPRWLRQ RU UHJXODWLRQ VKDOO SUHYDLO ZKHQ WKHUH DUH
FRQIOLFWV
Second, there is a between-law scenario harmonization. As for
cross-border food e-commerce, it is even trickier. As observed by the
OECD, the spread of the digital economy e.g., cross-border
HFRPPHUFH SRVHV FKDOOHQJHV IRU LQWHUQDWLRQDO WD[DWLRQ151 But
WKHHYHULQFUHDVLQJFURVVERUGHUHFRPPHUFHLVUHJDUGHGDVµDQengine
for growth’.152 And it is highly recognized by the ChineseJRYHUQPHQW
+HQFH WKH (FRPPHUFH /DZ VWLSXODWHV WKDW WKH VWDWH VKDOO SURPRWH
FURVVERUGHU
HFRPPHUFH
GHYHORSPHQW
HVWDEOLVK
DQG LPSURYH DGPLQLVWUDWLYH V\VWHPV IRU FXVWRPV WD[DWLRQ HQWU\
DQG H[LW LQVSHFWLRQ DQG TXDUDQWLQH DPRQJ RWKHUV LQ OLQH ZLWK WKH
FKDUDFWHULVWLFVRIFURVVERUGHUHFRPPHUFHDQGVWUHDPOLQHSURFHGXUHV
to facilitate cross-border e-commerce. Cross-border e-commerce
platforms are encouraged to provide storage and logistics, customs
declaration, inspection and quarantine declaration, and other services
for cross-border e-commerce. The state shall support micro and smallsized enterprises in engaging in cross-border e-commerce.153 For these
product categories through cross-border e-commerce, the most popular
among Chinese consumers are baby products, foods and cosmetics.
This is largely due to domestic safety scandals and incidents in recent
years.154 4XLWH D IHZ EXVLQHVV PRGHOV RI FURVVERUGHU HFRPPHUFH
HPHUJH DPRQJ ZKLFK WKH PRGHO RI VRFDOOHG µERQGHG ZDUHKRXVHV¶
goes like this: goods produced and marketed in a certain jurisdiction
are shipped to Chinese consumers in China through Internet order.
150

Id. at art. 10.

151$ݒଽᅛᅛܼ݆ܴݮଽ7ଶ[&ݮଶݱݱଽ݆ܴଽᅛ ᅚݮଽ'ܼܴܼଶ(ݱ݆ୃݡ$&7,21

)ܼ݆ଶݱ5ଽݒW, OECD (2015).
152*OREDO([SUHVV$VVRFLDWLRQLet cross-border e-commerce be an engine for
growth, :&21ଽୗ༓0ଶܴଶܼ݆ଽ 2ct. 2015) at 50.
153(FRPPHUFH/DZRIWKH3HRSOH¶V5HSXEOLFRI&KLQDsupra note 97, at art. 71.
154 Anthony De Gennaro, China Cross-Border E-Commerce: New Challenges &
Opportunities 2017 'ݒଶܴ݆ 6ܼଶ ݱ2FW    KWWSVZZZGUDJRQVRFLDOQHW
blog/china-cross-border-ecommerce/.
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7KHVH ERQGHG ZDUHKRXVHV VSHFLILFDOO\ SXUSRVHG IRU VWRULQJ
RYHUVHDV goods, allow merchants to bulk-ship products to China in
private order over the Internet without necessarily being subjected to
commercial import duties or strict quality control measures.155 Under
the above provisions as laid down in the E-commerce Law, the model
of bonded warehouses should not be a problem, since it is done in the
name of FURVVERUGHUHFRPPHUFH1HYHUWKHOHVVWKLVDFWPD\YLRODWH
WKH  FSL Amendment. Because those foods are produced and
marketed in other jurisdictions according to food laws thereof, they
are not QHFHVVDULO\LQFRPSOLDQFHZLWK&KLQHVHIRRGVDIHW\VWDQGDUGV
+HQFHaccording to the 2015 FSL Amendment, the foods in question
may violate Chinese food safety requirements, so they should not have
been allowed to be shipped to Chinese consumers. The tricky thing is,
that to date there have been quite a few cases relating to cross-border
food e-commerce through bonded warehouses, in which some court
decisions have upheld the 2015 FSL Amendment, but others have
been overturned. This makes harmonization of these two laws an open
question in the future.
IV. &21&/86,21
China has created a unique regulatory mechanism in which
online platforms, considered third-party business entities, are
obligated to monitor and supervise food business operators within the
platforms. In other words, platforms are treated as co-regulators RI
IRRG HFRPPHUFH 7KURXJK WKH OHQV RI H[DPLQDWLRQ RI OHJLVODWLYH
GHYHORSPHQW ZH ILQG WKDW RQOLQH SODWIRUPV DUH WKH NH\ SOD\HUV IRU
food e-commerce regulation, which are required to supervise online
food business operators within the platforms. Online food platforms,
though, as private players should co-regulate online food safety in
close cooperation with government agencies. In case of any food
safety non-compliance issues from the online food operators, the
online platforms may be jointly punished by government agencies.
7KLVDSSURDFKWKRXJKFRQWHVWDEOHUHIOHFWVWKHSULQFLSOHRIFR
155

Id.
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governance as adopted in 2015 FSL Amendment cluster and is further
recognized as so-called collaborative governance under the Ecommerce Law cluster. In other words, it creates a public-privatecoregulation scenario, which is a recognized practice in both law
clusters.
1HYHUWKHOHVVWKHUHLVDFKDOOHQJHIRUKDUPRQL]DWLRQRIODZVin
terms of food e-commerce regulation, in which there are two facets WR
EHFRQVLGHUHG7KHILUVWLVFRQFHUQLQJKDUPRQL]DWLRQRIGHILQLWLRQVDQG
UHVXOWLQJ OLDELOLWLHV :KLOH WKH KDUPRQL]DWLRQ RI GHILQLWLRQV FDQ
produce consistent legal predictability as far as the question of what
platforms should take which responsibility is concerned, as a result
there is a further issue relating to harmonization of liabilities as
laid down in the 2015 FSL Amendment and the E-commerce Law. The
second harmonization facet is concerning legislative aims and
PLVVLRQV 7KH FRQIOLFWLQJ DLPV DQG PLVVLRQV DV DSSHDULQJ LQ YDULRXV
pieces of legislation relating to food e-commerce make harmonization
of these laws an issue.
In March 2018, the Chinese Central Government announced a
mega reform scheme, in which CFDA will be merged into SAIC and
another Ministry to create a new agency called State Administration
IRU 0DUNHW 5HJXODWLRQ ,W ZLOO EH WKH LPSOHPHQWLQJ DJHQF\ RI WKH
E-commerce Law and the 2015 FSL Amendment to regulate food
e-commerce.156 It remains to be seen what impact this institutional
reform will have upon harmonization of laws towards a better
regulation of food e-commerce in China.

156

江 [+DQ 6KHQJMLDQJ@ ഭᇦᐲ൪ⴁⶓ㇑⨶ᙫተ↓ᔿᡀ・ˈᕐ㤵ԫተ䮯∅Ӆ⋹
ԫފ㓴Җ䇠 [State Administration for Market Regulation is established, and Zhang
Mao is Minister whereas Bi Jingquan is secretary of the Leading Party Members’
Group@ % $s [Tݮଽ 3ଶଽ( @ݒMar. 21, 2018), https://www.thepaper.cn/newsDetail_
forward_2036753.
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