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I. Introduction

America is facing widespread problems with its food system,
including environmental harms due to externalities from industrial farms;'
the increasing amount of "food _miles" traveled by the products that make
up our daily meals;2 and the growing size and complexity of recent
outbreaks of foodborne illnesses. Indeed, the entire system that covers the
life cycle of food, through production, processing, distribution,
consumption, and food waste management, is in crisis. One of the most
disturbing of these well-documented problems with the industrial food
system is the increase in rates of obesity and diet-related illnesses. Obesity
rates in the U.S. have more than doubled since 1980.4 Rising rates of
obesity stem from what has been called a "toxic" food culture, in which
unhealthy food products are cheap and readily available,' while healthy
foods are unavailable in many urban and rural food deserts6 or out of reach
for those with limited economic means.

1. See, e.g., William S. Eubanks 11, A Rotten System: Subsidizing Environmental
Degradation and Poor Public Health with Our Nation's Tax Dollars, 28 STAN. ENvTL.
L.J. 213, 251-72 (2009); J.B. Ruhl, Farms, Their Environmental Harms, and
Environmental Law, 27 ECOLOGY L.Q. 263, 274-93 (2000); Susan A. Schneider,
Reconsidering the Industrialization of Agriculture, 26 J. ENVTL. L. & LITIG. 19, 21-25
(2011).

2. See, e.g., Rich Pirog & Andrew Benjamin, Checking the Food Odometer:
Comparing Food Miles for Local Versus Conventional Produce Sales to Iowa
Institutions, LEOPOLD CENTER FOR SUSTAINABLE AGRIC., 1 (2003), available at
http://www.leopold.iastate.edu/sites/default/files/pubs-and-papers/2003-07-checking-
food-odometer-comparing-food-miles-local-versus-conventional-produce-sales-iowa-
institution.pdf; Marne Coit, Jumping on the Next Bandwagon: An Overview of the
Policy and Legal Aspects of the Local Food Movement, 4 J. FOOD L. & POL'Y 45, 50
(2008); Lauren Kaplin, Energy (In)efficiency of the Local Food Movement: Food for
Thought, 23 FORDHAM ENvTL. L. REV. 139 (2012).

3. See, e.g., Michael T. Roberts, Mandatory Recall Authority: A Sensible and
Minimalist Approach to Improving Food Safety, 59 FOOD & DRUG L.J. 563, 565
(2004); Nathan M. Trexler, "Market" Regulation: Confronting Industrial Agriculture 's
Food Safety Failures, 17 WIDENER L. REV. 311, 330 (2011).

4. See Cynthia L. Ogden et al., Prevalence of Overweight and Obesity in the
United States, 1999-2004, 295(13) J. AM. MED. ASS'N 1549 (Apr. 2006).

5. See, e.g., E. Katherine Battle & Kelly D. Brownell, Confronting a Rising Tide of
Eating Disorders and Obesity: Treatment vs. Prevention and Policy, 21 ADDICTIVE
BEHAV. 755, 761-62 (1996); Katherine Pratt, A Constructive Critique of Public Health
Arguments for Anti-obesity Soda Taxes and Food Taxes, 87 TUL. L. REV. 73, 115-16
(2012).

6. Nareissa Smith, Eatin' Good? Not in This Neighborhood: A Legal Analysis of
Disparities in Food Availability and Quality at Chain Supermarkets in Poverty-
Stricken Areas, 14 MICH. J. RACE & L. 197, 216 (2009) (discussing the lack of food
access in low-income, generally minority communities but not using the term "food
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To improve public health outcomes, and mitigate the impact of
obesity and related illnesses, our food and agricultural system requires a
transformation. Most discussions about how to overhaul our food and
agriculture system focus on reforming or dismantling the industrial,
commodity-based food system by erecting barriers to the production and
sale of unhealthy, overly-processed foods. This could entail reducing or
eliminating agricultural subsidies, utilizing taxes or regulations to force
industrial food producers to internalize the costs of their negative impacts
on health and the environment, or decreasing consumer accdss to or
demand for these products by implementing marketing restrictions, labeling
requirements, or bans on certain foods or ingredients.

While we will surely need to reform and reign in the industrial food
system, this article contends that those reforms are only part of the battle,
and will not necessarily make healthier foods more readily available in the
immediate future. We also need to think about the other half of the
picture-increasing the production and availability of healthier foods-
which will require improving the climate for the production of healthy
"specialty crops" (defined as "fruits, vegetables, tree nuts, dried fruits,
horticulture, and nursery crops").8 This avenue would lead to a focus on
supporting alternative, small and mid-size food producers, who are and will
likely remain the primary producers of specialty crops, and would require
investments of time, energy, and resources into alternative food production.
To encourage sufficient production of specialty crops, we must also reduce
the programmatic, policy, and legal barriers that stand in the way of these
producers.

This article first describes the obesity and public health issues facing
the United States and explains their links to the food and agricultural

desert"); Susan A. Schneider, A Reconsideration of Agricultural Law: A Call for the
Law of Food, Farming, and Sustainability, 34 WM. & MARY ENVTL. L. & POL'Y REV.
935, 955 (2010); Good Food: Examining the Impact of Food Deserts on Public Health
in Chicago, MARI GALLAGHER RESEARCH AND CONSULTING GRP., 5 (2006), available
at http:// www.marigallagher.com/site media/ dynamic/project files/ChicagoFood

Desert Report.pdf; Tess Feldman, Re-Stocking the Shelves: Policies and Programs
Growing in Food Deserts, 16 PUB. INT. L. REP. 38, 39 (2010).

7. Food Security in the U.S.: Key Statistics and Graphics, U.S. DEP'T OF AGRIC.,
ECON. RESEARCH SERv., http://www.ers.usda.gov/topics/food-nutrition-
assistance/food-security-in-the-us/key-statistics-graphics.aspx#foodsecure (last updated
Sept. 4, 2012) (noting that 14.9 percent of U.S. households, or 17.9 million people,
were food insecure at some time during 2011).

8. Specialty Crop Block Grant Program-Farm Bill, U.S. DEP'T OF AGRIC., AGRIC.
MKTG. SERV., http://www.ams.usda.gov/AMSvl.O/ams.fetch Template Data.do?
template= TemplateN&navlD= SpecialtyCropBlockGrant%20Program&rightNav l= Spe
cialtyCropBlockGrant%20Program&topNav=&leftNav=&page=SCBGP&resultType=
&acct=fvgrntprg (last visited Feb. 20, 2013).
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system. Part III then discusses the two primary avenues for food system
reform and illustrates the reasons we should focus more energy and
resources than we currently do on supporting alternative food producers.
Part IV. lays out some key barriers to alternative food producers-
including programmatic and policy barriers, legal and regulatory hurdles,
and obstacles that particularly impact mid-scale food producers, even
though these mid-scale producers offer the most potential to increase
healthy food access on the scale needed. Finally, Part V discusses the
reasons for which the legal profession should use its unique skills to
support alternative food producers and presents several important ways in
which attorneys can play a key role in improving the viability of the
alternative food system, thus promoting better public health outcomes by
ensuring that fruits, vegetables, and other healthy foods will become more
readily available.

II. Background: The Food System and the Obesity Crisis

The United States, along with the rest of the globe, is in the midst of
an obesity epidemic.9 In 2010, the majority of Americans weighed more
than medically recommended, with approximately 36 percent considered to
be obese and an additional 33 percent overweight.' 0 With some recent
exceptions in specific populations," rates of obesity among children have
been steadily climbing as well, with data showing a nearly 17 percent
obesity rate among children and teens.12 In addition to the high obesity
rates, just over 8 percent of Americans suffer from diabetes and
approximately 35 percent are pre-diabetic.' 3 Indeed, three of the top causes

9. See High Level Meeting on Non-communicable Diseases, GEN. ASSEMBLY OF
THE UNITED NATIONS, http://www.un.org/en/ga/president/65/issues/ncdiseases.shtml
(last visited Feb. 25, 2013); The Maladies of Affluence, THE ECONOMIST (Aug. 9,
2007), http://www.economist.com/node/9616897.

10. Katherine M. Flegal, et al., Prevalence of Obesity and Trends in the
Distribution of Body Mass Index Among US Adults, 1999-2010, 307(5) J. AM. MED.
ASS'N 491, 493 (2012).

11. Liping Pan et al., Trends in the Prevalence of Extreme Obesity Among US
Preschool-Aged Children Living in Low-Income Families, 1998-2010, 308(24) J. OF
THE AM. MED. Ass'N 2563, 2564 (2012) (finding a small but significant decline in
obesity and extreme obesity rates from 2003 to 2010 in low-income children ages 2-4
in certain populations).

12. Cheryl D. Fryar, et al., Prevalence of Obesity Among Children and Adolescents:
United States, Trends 1963-1965 Through 2009-2010, Centers for Disease Control and
Prevention, Nat'l Center for Health Statistics, 5 (2012), available at
http://www.cdc.gov/nchs/data/hestat/obesity child 09 10/obesity child_09_10.pdf.

13. National diabetes fact sheet: national estimates and general information on
diabetes and prediabetes in the United States, U.S. Dep't of Health and Human Serv.,
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THE FORGOTTEN HALF OF FOOD SYSTEM REFORM

of death in the United States (heart disease, cancer, and stroke) have been
linked consistently with poor diet.14

U.S. healthcare spending reflects these high rates of obesity and diet-
related disease.' 5 For example, 27 percent of the increase in healthcare
expenditures from 1987-2001 was blamed on obesity,' 6 and in 2006, per
capita healthcare expenses were 42 percent higher for obese individuals
than for those with normal weight." The estimated medical care cost of
obesity in the United States in 2008 was $147 billion.' 8 In reality, the total
cost is much higher, as overweight and obesity have been linked to
numerous diseases-including heart disease, type 2 diabetes, certain
cancers, and Alzheimer's Disease-which have their own associated
costs.19 Further, all of these health problems lead to lost productivity and
lost work days, posing additional costs beyond just dollars spent on

20medical care.
The high incidence of overweight and obesity should come as no

surprise, given the food that is readily available and affordable for most
Americans and is the center of the American diet. According to data from
the U.S. Department of Agriculture (USDA), Americans consumed a daily
average of roughly 450 more calories in 2010 than in 1970.21 Consumption

Centers for Disease Control and Prevention, 1 (2011), available at
http://www.cdc.gov/diabetes/pubs/pdf/ndfs_201 1.pdf.

14. See, e.g., Richard J. Jackson et al., Agriculture Policy Is Health Policy, 4 J.
HUNGER ENVTL. NUTRITION 393, 394 (2009).

15. In 2011, the U.S. spent $2.7 trillion, or 17.9 percent of its GDP, on healthcare.
Micah Hartman et al., National Health Spending In 2011: Overall Growth Remains
Low, But Some Payers And Services Show Signs Of Acceleration, 32(1) HEALTH
AFFAIRS 87, 88 (2013). Seventy-five percent of our annual spending is attributable to
chronic disease, much of which is linked with poor diet. The Power to Prevent, The
Call to Control: At A Glance 2009, CENTERS FOR DISEASE CONTROL AND PREVENTION,
CHRONIC DISEASES (2009), http://www.cdc.gov/chroniedisease/resources
/publications/aag/chronic.htm (last visited Feb. 20, 2013).

16. Kenneth E. Thorpe, et al., The Impact of Obesity On Rising Medical Spending,
HEALTH AFF. Web Exclusives: W4-480, W4-485 (2004), http://content.
healthaffairs.org/content/early/2004/10/20/hlthaff.w4.480.full.pdf.

17. Eric A. Finkelstein, et al., Annual Medical Spending Attributable To Obesity:
Payer-And Service-Specific Estimates, 28(5) HEALTH AFF. w822, w826 (2009),
available at http://content.healthaffairs.org/content/28/5/w822.full.pdf.

18. Id. at w828.
19. Overweight and Obesity: Causes and Consequences, CENTERS FOR DISEASE

CONTROL AND PREVENTION, http://www.cdc.gov/obesity/adult/causes/index.html (last
updated April 27, 2012).

20. See Barry M. Popkin et al., Measuring the full economic costs of diet, physical
activity and obesity-related chronic diseases, 7(3) OBESITY REV. 271, 272 (2006).

21. Between 1970 and 2010, the average daily per capita calories from U.S. food
availability, adjusted for spoilage and other waste, increased from 2,076 to 2,534. Loss

2013] 21



JOURNAL OF FOOD LAW & POLICY

of "corn calories" (calories from corn flour, corn meal, hominy, and corn
starch) has increased 198 percent since 1970, and that of corn sweetener
calories rose by 305 percent.22 At the same time, world sugar consumption
has tripled over the past 50 years and, because sugar and other sweeteners
are added to so many processed foods, "people are consuming an average
of more than 500 calories per day from added sugar alone." 23 In contrast,
there has been only a 26 percent increase in the amount of calories that
Americans receive from fruit each day, and a 5.5 percent reduction in
calories from vegetables.24 Americans today are eating more than ever, and
a greater proportion of their food intake comes from unhealthy, highly-
processed items as opposed to healthy, fresh fruits and vegetables.

Not only are these unhealthy foods readily available and affordable,
but in many parts of the country, Americans over-consume these foods
because they suffer from economic and geographic barriers to accessing
alternative, healthier foods. According to the USDA, nearly 15 percent of
U.S. households, or 18 million people, were food insecure-meaning they
did not have access "at all times to enough food for an active, healthy life"
at some time during 2011.25 Similarly, a 2012 USDA report found that
almost 10 percent of the U.S. population, approximately 30 million people,

adjusted food availability, Calories Table, U.S. DEP'T OF AGRIC., ECON. RESEARCH
SERV. (Nov. 2012), http://www.ers.usda.gov/Data/FoodConsumption/FoodGuide
Index.htm.

22. These figures were calculated by determining the percentage increase from the
calories available daily in the U.S. based on exports, imports, and food losses between
1970 and 2010. For corn products, the calories available daily rose from 36.1 to 107.4
between 1970 and 2010 and for corn sweeteners the calories available daily rose from
44.2 to 178.9 between 1970 and 2010. The Economic Research Services uses food
availability data as a proxy for food consumption (see Summary Findings). Loss
adjusted food availability, Grains Table, Total Corn Products tab and Sugar Table,
Corn Sweeteners tab, U.S. DEP'T OF AGRIC., ECON. RESEARCH SERV. (Nov. 2012),
http://www.ers.usda.gov/Data/FoodConsumption/FoodGuidelndex.htm.

23. Robert H. Lustig, et al., The Toxic Truth About Sugar, 482 NATURE 27, 28 (Feb.
2012).

24. For fruit, the calories available daily rose from 64.8 to 81.8 between 1970 and
2010. For vegetables, the calories available daily declined from 132.0 to 124.8 between
1970 and 2010. Loss adjusted food availability, Fruit Table and Vegetables Table, U.S.
DEP'T OF AGRic., ECON. RESEARCH SERV. (Nov. 2012), http://www.ers.usda.gov/Data
/Food Consumption/FoodGuidelndex.htm.

25. Food Security in the U.S., Key Statistics and Graphics, U.S. DEP'T OF AGRIC.,
ECON. RESEARCH SERV., http://www.ers.usda.gov/topics/food-nutrition-assistance
/food-security-in-the-us/key-statistics-graphics.aspx#foodsecure (last updated Sept. 4,
2012). The USDA defines food security as "access by all people at all times to enough
food for an active, healthy life." Food Security in the U.S., Overview, U.S. DEP'T OF
AGRIC., ECON. RESEARCH SERV. http://www.ers.usda.gov/topics/food-nutrition-
assistance/food-security-in-the-us.aspx (last updated Sept. 4, 2012).
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26live in food deserts, areas that "lack access to affordable fruits,
vegetables, whole grains, low-fat milk, and other foods that make up the

,27full range of a healthy diet." Even those who have access to grocery
stores and retail outlets where they can purchase fresh, healthy foods often
have limited options due to the high cost of healthy food products relative
to unhealthy ones. 2 8 Between 1985 and 2000, the inflation-adjusted price
of fresh fruits and vegetables rose by 39 percent, while the price of
carbonated soft drinks decreased by nearly 24 percent over the same time
period.2 9 Those in communities without access to large supermarkets or
retail outlets suffer the most: according to one study, groceries in smaller

26. Michele Ver Ploeg et al., Access to Affordable and Nutritious Food: Updated
Estimates of Distance to Supermarkets Using 2010 Data, U.S. DEP'T OF AGRIC., ECON.
RESEARCH SERV., ERR 143, iii (Nov. 2012), http://www.ers.usda.gov/media
/956784/errl43.pdf (data based on the 2010 Census, the 2006-2010 American
Community Survey, and 2010 data on locations of' supermarkets, supercenters, and
large grocery stores). The USDA defines food deserts as low-income census tracts
(poverty rate of twenty percent or higher or median family income at or below 80
percent of the area's median family income) where a substantial portion of the
population has low access to supermarkets or large grocery stores (at least 500 people
or at least 33 percent of the census tract's population resides more than one mile from a
supermarket or large grocery store; the distance is increased to ten miles in the case of
rural areas). Food Desert Locator, About the Locator, U.S. DEP'T OF AGRIc., ECON.
RESEARCH SERV., http://www.ers.usda.gov/Data/FoodDesert/documentation.html (last
updated Aug. 6, 2012).

27. A Look Inside Food Deserts, CENTERS FOR DISEASE CONTROL AND PREVENTION,
http://www.cdc.gov/features/fooddeserts/ (last updated Sept. 24, 2012).

28. Pablo Monsivais, et al., Following Federal Guidelines to Increase Nutrient
Consumption May Lead To Higher Food Costs for Consumers, 30(8) HEALTH AFF. I
(Aug. 2011) (noting that nutrient-dense, healthy foods cost more than calorie-dense
foods with minimal nutritional value). But note, a recent USDA report attested that
healthy foods are not more expensive (and in some cases, may be less expensive) than
unhealthy options. See Andrea Carlson & Elizabeth Frazio, Are Healthy Foods Really
More Expensive? It Depends on How You Measure the Price, U.S. DEPT OF AGRIC.,
ECON. RESEARCH SERV., EIB 96 (May 2012), available at http://www.
ers.usda.gov/media/600474/eib96_I_.pdf. However, this report does not take into
account many of the secondary costs of healthy food items (electricity and gas costs for
storage and preparation; expenses for purchasing and maintaining cooking appliances;
higher food waste as healthy foods are more likely to spoil; increased transportation
costs as more trips are needed to maintain a supply of healthy foods; etc.). The study
also does not account for the challenges faced by many citizens in accessing fresh,
healthy foods in their local communities, or the fact that in many communities,
residents are constrained by purchasing the foods available at small corner stores,
which have limited healthy options and often charge higher prices for those food items.

29. David Wallinga, Agricultural Policy and Childhood Obesity: A Food Systems
and Public Health Commentary, 29(3) HEALTH AFF. 405, 407 (2010).
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stores cost an average of 10 percent more than the same items in larger
supermarkets.30

Lack of access to healthy foods, due to both economic constraints and
geographic barriers, has been linked with increased rates of overweight and
obesity. With regard to economic constraints, over 35 percent of
individuals earning less than $15,000 per year were obese compared to 24.5
percent of adults earning $50,000 or more per year.3 1 Such figures are not
surprising, as those who make more money are able to spend more on
fresh, healthy foods. As evidence, households with incomes above 300
percent of the Federal Poverty Level 32 spent over 50 percent per person
more on fruits and vegetables than households with incomes at or below
the Federal Poverty Level.

Those who encounter geographic barriers to healthy food access also
suffer disproportionately from poor health outcomes. According to a 2006
study, people living in areas without supermarkets had a 24 percent higher
prevalence of obesity and 9 percent higher prevalence of overweight than
those living in census tracts without supermarkets.34 Along the same lines,
a 2009 study found people living in a neighborhood with a large grocery
store consumed 0.69 more servings of fruits and vegetables daily than those
in neighborhoods without a grocery store.3 5

30. Michele Ver Ploeg et al., Access to Affordable and Nutritious Food: Measuring
and Understanding Food Deserts and Their Consequences, Report to Congress, U.S.
DEP'T OF AGRIC., 14 (2009), available at http://www.ers.usda.gov/publication
s/ap/ap036/ap036.pdf (citing Phillip Kaufman et. al., Rural poor have less access to
supermarkets, large grocery stores, 13(3) RURAL DEV. PERSP. 19 (1999) ("Overall,
supermarkets had lower prices-about 10 percent lower nationwide, on average-than
other grocery stores such as superettes, convenience stores, and 'mom and pop'
stores")).

31. F as in Fat: How Obesity Threatens America's Future, TRUST FOR AMERICA'S
HEALTH 20 (2010), available at http://healthyamericans.org/reports/obesity2010
/Obesity20 1 OReport.pdf.

32. The Federal Poverty Level is approximately $11,170 for an individual or
$23,050 for a family of four. 2012 HHS Poverty Guidelines, Dep't of Health and
Human Serv., http://aspe.hhs.gov/poverty/12fedreg.pdf (last visited Feb. 20, 2013).

33. Eli Rosenberg, Chart: Fruit and Vegetables Only for the Rich?, THE ATLANTIC

WIRE (May 17, 2011) http://www.theatlanticwire.com/national/2011/05/chart-less-

fruit-and-less-vegetables-poor/37823/.
34. Kimberly Morland, et al., Supermarkets, Other Food Stores, and Obesity: The

Atherosclerosis Risk in Communities Study, 30(4) AM. J. OF PREVENTIVE MED. 333,
335 (2006).
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Faced with what some have called a "toxic" 36 or "obesogenic"1 food
system, in which unhealthy foods are cheap and ubiquitous while their
healthy counterparts are comparatively expensive and inaccessible,
Americans are consuming far too many unhealthy products and too little
healthy food. Our regime of agricultural law, broadly encompassing the
entire "network of laws and policies that apply to the production,
marketing, and sale of agricultural products, i.e., the food we eat, the
natural fibers we wear, and increasingly, the bio-fuels that run our
vehicles," 38 props up a food system that produces unhealthy, highly-
processed foods, rather than supporting the production of foods that are
needed for a healthy society. In order to change the relative cost and
availability of healthy versus unhealthy foods, thereby reducing the rates of
diet-related disease, we must modify our food and agricultural laws and
policies to transform the food system and ensure that healthy foods are
more affordable and available nationally.

III. Two Main Responses

Over the past few years, there has been a more forceful push to
overhaul our food system. 39 Two primary types of reform can improve the
food and agricultural system. One avenue focuses on modifying or
dismantling the industrial food system in order to decrease the production
and consumption of unhealthy products, in hopes that this will eventually
drive industry to generate more healthy foods. The other avenue aims to

36. Battle & Brownell, supra note 5, at 761.
37. Pamela Powell et al., What Is Obesogenic Environment?, U. NEV. COOP.

EXTENSION, 2 (2010), available at http:// www.unce.unr.edu/publications
/files/hn/2010/fsl0l1.pdf (defining an "obesogenic environment" as an environment
that promotes weight gain and is not conducive to weight loss); Boyd Swinbum, et al.,
Dissecting Obesogenic Environments: The Development and Application of a
Framework for Identifying and Prioritizing Environmental Interventions for Obesity,
29 PREVENTIVE MED. 563, 564 (1999).

38. Susan Schneider, What is Agricultural Law?, Remarks Prepared for the
Association of American Law Schools 2009 Annual Meeting (Jan. 6-10, 2009), 26
AGRic. L. UPDATE 1 (2009), available at http://papers.ssrn.com/sol3/
papers.cfm?abstractid=1331422.

39. See, e.g., Dan Glickman et al., Accelerating Progress in Obesity Prevention:
Solving the Weight of the Nation, INST. OF MED., 158 (2012), available at
http://www.whatthefolly.com/wp-content/uploads/2012/05/13275.pdf (including as
Strategy 2-5: "Broaden the examination and development of U.S. agriculture policy
and research to include implications for the American diet"); see generally, Wallinga,
supra note 29; Randolph Kline, et al., Beyond Advertising Controls: Influencing Junk-
Food Marketing and Consumption with Policy Innovations Developed in Tobacco
Control, 39 Loy. L.A. L. REV. 603, 613 (2006).
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processors, authorizing the FDA to develop safety standards for the
production of fruits and vegetables for the first time and newly requiring
food packing and processing facilities to develop HACCP plans.' 89 After a
fierce debate on the subject, advocates were successful in winning some
exemptions from the produce safety standards mandated for larger
operations for agricultural producers whose operations bring in less than
$500,000 annually and who sell a majority (50 percent or more) of their
products directly to consumers, restaurants, or retail stores, either within
the state or within 275 miles of the farm.' 90 In addition to this complete
exemption for small and mid-size farmers, small and mid-scale packing and
processing facilities (those who meet the same criteria in terms of sales) are
exempt from the full HACCP requirements laid out in the statute, and
instead may utilize modified hazard control plans.'91 This is a promising
development in terms of creating more scale-appropriate regulation for
small and mid-size farms, particularly because the $500,000 cap and clause
requiring 50 percent of sales to be through direct marketing channels open
up the opportunity for mid-size operations to sell through intermediaries
and into larger regional markets, while still being protected by the
exemptions.

Another positive development was included in the 2008 Farm Bill,
which created new programs specifically for the benefit of mid-size food
operations. One example is a 10 percent set aside for "midtier food chains"
in USDA's Value-Added Producer Grant program,' 92 which provides
grants to producers to generate processed or "value-added" products. 193

Recent federal support for food hubs as methods of creating new
infrastructure for regional food systems, mentioned briefly above, will also
primarily benefit mid-size farms.' 94

Despite these signs of progress, the challenge remains: in order to
create alternatives to the current food system we will need to craft
regulations and food safety rules that are risk- and scale-appropriate for
both small, direct-marketing operations and mid-size, regionally-focused

189. 21 U.S.C.A. §§ 223(d)(1), 350g, 350h, 3501 (2012); Food Safety Legislation Key
Facts, U.S. FOOD & DRUG ADMIN., http://www.fda.gov/downloads/
Food/FoodSafety/FSMA/UCM263777.pdf (last updated July 12, 2011).
190. 21 U.S.C.A. §§ 350h(f)(1), (4) (2012).
191. Id. at § 350g(1).
192. 2008 Food, Conservation, and Energy Act, Pub. L. 110-246 § 6202(b)(7)(c)(ii),
codified at 7 U.S.C.A. § 1632a (b)(7)(C)(2).
193. Press Release: Agriculture Deputy Secretary Merrigan Announces Funding To
Create Jobs and Strengthen the Economic Foundation of Rural America, U.S. DEP'T OF
AGRIc. (Feb. 3, 2012), http://usda.gov/wps/portal/usda/usdahome?contentid=
2012/02/0040.xml&contentidonly-true.
194. See supra note 120 - 1211 and accompanying text.
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enterprises. Unless we remove the barriers standing in the way of
alternative producers, healthy foods will remain unavailable and
unaffordable, and we will continue to suffer from poor health outcomes.
Accordingly, the time and money spent on bolstering the alternative food
system should also be viewed as essential investments in improving our
nation's public health. Because many of the barriers to the alternative food
system are related to legal and policy choices, lawyers in particular can
play an essential role in remodeling the system of food and agricultural law
and decreasing these barriers. Part IV describes how this can be done.

V. The Role for Lawyers in Supporting the Alternative Food System

As we work to support an alternative food system capable of
providing the healthy foods that Americans need to consume, actors from
many disciplines will be essential.'9 5  Scientists, economists, doctors,
public health experts, and especially farmers, food producers, and food
entrepreneurs and innovators will need to help the food system evolve so
that healthy foods will become more available and affordable. Farm
mentorship organizations are needed to link young and aging farmers so
that beginning farmers can gain the skills needed to produce our nation's
food supply.' 96 Educators are needed to provide nutrition education and
culturally-relevant cooking and food preparation classes to consumers so
that they will choose to purchase healthy foods if they are available and
affordable.' 97

Among this array of different actors, lawyers and the legal profession
have an essential role to play in supporting the alternative food system and
thereby helping to improve the public health of the nation. As described
above, small and mid-size producers suffer acutely from a range of
programmatic and policy barriers and legal and regulatory hurdles because
they generally are not able to afford the legal expertise needed to help them
to learn how to structure their businesses or get the proper permits.'9 8

195. Wallinga, supra note 29, at 408.
"A successful redesign of the food environment will likely require a long-term
commitment to mutually supportive interventions, at multiple levels (local, state, and
federal) from farm to plate, to effect change in food availability, relative prices, and
marketing, complemented by nutrition education." Id.
196. Mills-Novoa, supra note 103.
197. Shelia L. Broyles et al., Cultural Adaptation of a Nutrition Education
Curriculum for Latino Families to Promote Acceptance, 43 J .NUTR. EDUC. BEHAV.
S158-61 (2011) (describing why cultural relevance in nutrition education is important
for efficacy).
198. Johnson & Endres, supra note 73, at 66. See also supra Section Ill(A) and
accompanying text.
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Indeed, they certainly cannot afford to pay for the services of lobbyists who
can help them change the laws that are obstacles to their enterprises. Some
change is already afoot, as exemplified by the treatment of small and mid-
size operations in the Food Safety Modernization Act. But more work is
needed. Attorneys can play key roles in supporting the alternative food
system by providing legal assistance and counsel to small and mid-size
food producers and advocating for policy changes that would lessen the
barriers to the alternative food system. Despite recent interest in these
important issues from law schools' 99 and legal and policy organizations,2 00

there is much more for attorneys to do to support the success of a viable
alternative food system.

A. Provide Legal Assistance to Alternative Food System Producers

The rise of the industrial food system has led to the development of a
complex and comprehensive body of law aimed at large-scale producers,
discussed in detail above. Legal challenges pose immense barriers to small
and mid-size producers, who lack the resources to conduct legal research or
retain counsel.20' In instances where the laws are unclear, some small and
mid-size producers may decide to forego even legal production or sales
methods for fear of inadvertently breaking the law. Basic legal assistance
can go a long way towards providing these producers with the requisite
tools. The types of services needed could include drafting and analyzing
contracts and leases, preparing wills and estate planning documents, and
helping to create agricultural easements to protect farmland. Some
organizations and entities are stepping in to fill this void. For example,
Farm Commons, based in Madison, WI, provides legal advice to small
farmers to facilitate negotiation of leases, create CSA programs, form

199. UNIVERSITY OF ARKANSAS SCHOOL OF LAW, LL.M. PROGRAM IN AGRICULTURAL
AND FOOD LAW, http://law.uark.edu/academics/Ilm/ (last visited Feb. 17, 2013);
HARVARD LAW SCHOOL, HARVARD FOOD LAW AND POLICY CLINIC,
http://blogs.Iaw.harvard.edu/foodpolicyinitiative/ (last visited Feb. 17, 2013); CENTER
FOR AGRICULTURE AND FOOD SYSTEMS, VERMONT LAW SCHOOL,
http://www.vermontlaw.edu/Academics/Environmental Law Center/Institutes and In
itiatives/Center for Agriculture and FoodSystems.htm (last visited Feb. 17, 2013);
Jay A. Mitchell, Getting into the Field, 7 J. FOOD L. & POL'Y 69, 73 (2011).
200. See, e.g., NATIONAL AGRICULTURAL LAW CENTER, http://www. Nationalaglaw
center.org/ (last visited Feb. 17, 2013); NATIONAL SUSTAINABLE AGRICULTURE
COALITION, http://sustainableagriculture.net/about-us/ (last visited Feb. 17, 2013); THE
FOOD TRUST, http://www.thefoodtrust.org/ (last visited Feb. 17, 2013); FARM
COMMONS, http://farmcommons.org (last visited Feb. 17, 2013).
201. See, e.g., Johnson & Endres, supra note 74, at 86.
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business entities, and help plan for farm succession.2 02 Law for Food helps
farmers and food producers in New England with a range of legal and
business services, including entity formation, estate planning and farm
transfer planning, and even trademark and trade secret protection.203

Though these organizations can only offer small-scale responses to the
legal needs of alternative food producers, both programs are relatively new,
and their emergence points to a positive trend towards attorneys forming
such entities that can address the needs of the alternative food system.

Attorneys can also help farmers and small food producers think
through potential risks inherent in their products and business practices to
make sure they are appropriately insured or indemnified. They can assist
food producers in understanding the state food processing and cottage food
rules, to ensure that these entrepreneurs are able to bring their products to
market without incurring unnecessary costs. Lawyers can also play a role
in helping food producers navigate the tax policies that apply to farms,
ranging from sales tax to estate tax, ensuring that small farmers realize the
tax benefits and incentives for which they are eligible. To this end, North
Carolina State University Cooperative Extension regularly holds
workshops regarding several different tax issues for farmers.20 4

Another key way in which the legal profession can support the
alternative food system is by preparing and hosting trainings on some of
the above-mentioned legal issues. According to one study, "too many
small producers do not know enough about the rules surrounding their
small farm businesses,"205 which affords great opportunity for attorneys to
assist in training farmers and food entrepreneurs about the legal regime.
One group working to meet this need is the Farmers' Legal Action Group
(FLAG), established in 1986, which has provided a range of support and
advocacy assistance to family farmers for over two decades, including
providing over 600 legal trainings and publishing books and manuals on a
range of topics. 20 6 An attorney can use the experience of helping a farmers
market to incorporate as a 501(c)(3) or meet state food safety rules to
develop trainings and conduct outreach to assist other farmers markets with

202. What Does Farm Commons Do, FARM COMMONS, http://farmcommons.org/
what-does-farm-commons-do/ (last visited Feb. 17, 2013).
203. Legal & Business Counsel, LAW FOR FOOD, http://www.lawforfood.com/
Law for Food/Services.html (last visited Feb. 17, 2013).
204. Enhancing Sustainability Workshops, CHATHAM CTY. CENTER OF N.C. Coop.
EXTENSION, http://chatham.ces.ncsu.edu/growingsmallfarms/workshops.html (last
visited Feb. 17, 2013).
205. Johnson & Endres, supra note 74, at 106.
206. About FLAG, FARMERS' LEGAL ACTION GRP., http://www.flaginc.
org/topics/aboutlindex.php (last visited Feb. 18, 2013).
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these issues. This type of assistance will help new specialty crop producers
enter the field and will contribute to the success of the alternative food
system and the increased availability of fresh, healthy foods.

B. Advocate for Policy Change to Reduce Barriers to Small Food
Producers

In addition to serving as legal counsel or providing legal trainings,
attorneys can identify and support policy changes to remove the barriers to
small and mid-size food producers described herein, thus improving the
legal and regulatory climate for the alternative food system. Attorneys can
help to support the creation of a "new agricultural law," which would
include "laws and policies that promote an agricultural sector that produces
healthy food in a sustainable manner." 2 07 Laws at the federal, state, and
local level all play a role in creating barriers to alternative food production,
so laws at each level require reforms to create a legal and policy setting that
can increase the supply of healthy foods. Attorneys can help push for
increased access to capital, land, insurance protection, and other types of
support for specialty crop production at the federal and state level. They
can champion modifications to the rules for small-scale meat slaughter and
processing, or fight for financial assistance for small slaughterhouses.

Once legislation is passed, attorneys can assist with proper
implementation of the reforms. They can educate farmers and food
producers about new laws, ensuring that these new laws are effectively
implemented on the ground. Lawyers can help farmers and food
entrepreneurs identify new opportunities for innovation available in a new
legal landscape. When zoning codes are amended to allow more types of
urban agriculture, attorneys can educate potential urban farmers about the
avenues for expansion. After states create cottage food exemptions,
lawyers should alert communities that cottage food entrepreneurs no longer
need to go through an onerous permitting process. The legal profession
also has a role to play in ensuring that legislation is effectively
implemented through the supporting regulations and enforcement. For
example, as the Food Safety Modernization Act is implemented, lawyers
should work to protect the hard-won exemptions for small and mid-size
farmers and food facilities, vigilantly monitoring implementation of the law
in order to retain these protections for the alternative food system. These
tasks and many more are crucial to the success of the alternative food
system and thus to increasing the availability of healthy, fresh foods.

207. Schneider, supra note 6, at 947.
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VI. Conclusion

The unhealthy industrial food system is at the root of today's
epidemics of obesity and diet-related disease. A variety of methods have
been suggested to help improve the food and agricultural system in order to
make healthy foods more available and affordable, and reduce the flood of
cheap unhealthy foods. However, until now, not enough energy has been
devoted to programs that would support increased production of specialty
crops. In particular, since most specialty crop production takes place on
small and mid-size farms, resources must be spent paving the way for these
alternative food producers to find success. Because so many of the barriers
are related to the legal and regulatory regime governing the food system, or
are linked with federal, state, and local policies that disadvantage small and
mid-size specialty crop producers, the legal profession has a key role to
play in helping alternative food producers thrive as well as in advocating
for policy changes to improve the climate for their success.

Deployment of financial and legal resources to bolster the alternative
food system is essential because investments in the alternative food system
are also investments in our nation's public health. As noted by other
scholars, investments in the alternative food system can also lead to
rewards in other key areas, such as increasing environmental sustainability,
improving food safety outcomes, and growing new opportunities for local
economic development.20 8  But food system reform is perhaps most
urgently needed to compensate for the short-term deficit in the supply of
healthy fruits and vegetables required to reverse the course of the obesity
epidemic. In order to transform our food system and improve our public
health outcomes, we will no doubt need to heed the calls of those who are
pushing for reform of some of the worst offenses in the industrial food
system so that we can become a healthier society. But in order to provide
enough affordable, healthy food to meet the needs of an American public
that wants to eat better, we must also lessen the barriers to the alternative
food system and make it possible for small and mid-size specialty crop
producers to grow America's harvest.

208. See, e.g., Schneider, supra note 6, at 953-54 (noting that "the significant
distance between food production and food consumption that marks our current food
system contributes to problems for the environment, the loss of nutrients to consumers,
and a disconnect between consumers and producers").
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