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I. INTRODUCTION

In December of 2011, Anais Fournier ("Anais"), a fourteen-year-old
from Maryland, was at the mall with her friends when she drank a twentyfour ounce Monster energy drink.' Within twenty-four hours, Anais
consumed a second twenty-four ounce energy drink.2 Together, the two
Monster energy drinks Anais consumed contained around 480 milligrams
("mg") of caffeine. 3 A few hours after the second drink, Anais went into
cardiac arrest and later died from cardiac arrhythmia.4 An autopsy found
that caffeine toxicity caused Anais's arrhythmia5 and impeded her heart's
ability to pump blood. 6 As it turns out, Anais suffered from a preexisting
heart condition called mitral valve prolapse ("MVP")7 a condition that
causes a heart valve to not close properly.8 Either way, the disorder is not
typically life threatening; some people require treatment while others do
not.9
According to the Substance Abuse and Mental Health Services
Administration's ("SAMHSA") Dawn Report, a Drug Abuse Warning
Network report, emergency room visits related to energy drinks doubled
from 10,068 visits in 2007 to 20,783 in 2011.10 The majority of the visits

1.

Anais Fournier, 14-Year-Old Girl, Dies After Drinking 2 Energy Drinks,

HUFFINGTON POST

(March 24, 2012),

http://www.huffingtonpost.com/2012/03/24/anais-foumier-energy-drinks-caffeine-

toxicity-poisoningn_1373655.html; First Amended Complaint at 9 Crossland v.
Monster Beverage Corp., No. RIC1215551, 2012 WL 12303648.
2. Anais Fournier, 14-Year-Old Girl, Dies After Drinking 2 Energy Drinks, supra
note 1; First Amended Complaint, supra note 1, at 9.
3. Anais Fournier, 14-Year-Old Girl, Dies After Drinking 2 Energy Drinks, supra
note 1; see also Monster Energy Drink, CAFFEINE INFORMER,
http://www.caffeineinformer.com/caffeine-content/monster? (last accessed March 11,

2016).
4.
5.

First Amended Complaint, supra note 1, at 10.
See id.; Monster Energy Drink Maker Sued for 14-Year-Old's Death, CBS

NEWS (Oct. 22, 2012), http://www.cbsnews.com/news/monster-energy-drink-makersued-for-14-year-olds-death/.
6. Monster Energy Drink Maker Sued for 14-Year-Old's Death, supra note 5.
7. Anais Fournier, 14-Year-Old Girl, Dies After Drinking 2 Energy Drinks, supra
note 1.
8. Mayo Clinic Staff, Mitral Valve Prolapse, http://www.mayoclinic.org/diseasesconditions/mitral-valve-prolapse/basics/definition/con-20024748 (last accessed Oct. 2,
2015).
9. Id.
10. Update on Emergency Department Visits Involving Energy Drinks: A
Continuing Public Health Concern, SUBSTANCE ABUSE & MENTAL HEALTH SERV.
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involved either adverse reactions or misuse/abuse of drugs." The most
commonly involved age group in those visits ranged between eighteen and
twenty-five.1 2 The same year as Anais's death, the Food and Drug
Administration ("FDA") investigated reports of five deaths and a nonfatal
heart attack linked to Monster Energy Drinks.' 3 The FDA's adverse event
reports linked thirty-four deaths to energy drinks between 2004 and 2014.14
The adverse event reporting system also revealed fifty-six previously
undisclosed injuries to the FDA.'
Some manufacturers label energy drinks as dietary supplements,
while other manufacturers label them as conventional foods.' 6 While the
FDA regulates both dietary supplements and conventional foods under the
Food, Drug, and Cosmetic Act ("FDCA"), the requirements for each are
different.' 7 The determining factor for whether the FDA classifies food
products as dietary supplements or conventional foods is based on the way
the manufacturer markets the product, rather than the ingredients. 18 For
conventional foods, the FDA must approve food additives before they are
used.' 9 However, substances that qualified experts generally recognize as
safe are not considered additives and therefore do not require FDA
approval before they are added to conventional foods.20 For dietary
supplements, the Dietary Supplement Health and Education Act of 199421
("DSHEA") allows dietary supplement manufacturers to market their

ADMIN. 2 (Jan. 10, 2013), http://archive.samhsa.gov/data/2kl3/DAWN126/srl26-

energy-drinks-use.pdf [hereinafter The Dawn Report]..
11. Id.
12. Id. at 3.
13. Monster Energy Drink Maker Suedfor 14-Year-Old's Death, supra note 5.
14. Documents Link More Deaths to Energy Drinks, CTR. FOR SCI. IN THE PUB. INT.
(June 25, 2014), http://www.cspinet.org/new/201406251.html.
15. Seeid
16. Energy "Drinks" and Supplements: Investigations of Adverse Event Reports,
FOOD & DRUG ADMIN. (Nov. 16, 2012),
http://www.fda.gov/Food/RecallsOutbreaksEmergencies/SafetyAlertsAdvisories/ucm3
28536.htm.
17. Id.
18. Jeremy Kogan, Buzzkill: Use of Product Liability Doctrines in Litigation
Against Energy Drink Manufacturers, 26 Lov. CONSUMER L. REv. 316, 317 (2014); 21
U.S.C. § 321(ff)(2012).
19. Kogan, supra note 18.
20. Id.

21. Dietary Supplement Health and Education Act of 1994, Pub. L. No. 103-417,
108 Stat. 4325 (1994).
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products without FDA preapproval.
The DSHEA amended the FDCA,
placing the burden of proving a dietary supplement as harmful on the
FDA.23
Many scholars criticize the restrictions the DSHEA places on the
FDA's ability to regulate dietary supplements, and there are many
proposals for changes to the DSHEA. 24 There are also proposals for
changes to other federal legislation that would give the FDA more authority
to regulate energy drinks generally, regardless of how the manufacturers
label them.25
Since 2012 the energy drink industry has changed significantly.
Manufacturers holding over 95 percent of the energy drink market have
voluntarily committed to taking measures beyond what is legally required
in order to protect consumers. There is significant evidence that the energy
drink industry is participating in industry self-regulation. 26
That
significantly helps mitigate the concerns relating to energy drink
manufacturers' ability to escape regulations under the DSHEA.
This
Comment argues that these developments have rendered any substantial
changes to federal legislation granting the FDA more regulatory authority
over energy drinks as inappropriate at this time. However, this Comment
argues that, despite the voluntary measures the industry is taking to give
adults the ability to make informed decisions, children and adolescents are
still at risk. Thus, it is unreasonable to allow children and adolescents to
have access to these potentially harmful products. This Comment proposes
ways for protecting children and adolescents without interfering with
adults' ability to make their own choices, and without requiring any action
from the United States government.
Part I of this Comment gives a brief overview of the history of energy
drinks and the adverse threats they allegedly present to consumers, as well
as a more detailed discussion of the FDA's authority over the energy drink

22. Barbara A. Noah, Forward: Dietary Supplement Regulation in Flux, 31 AM. J.
L. & MED. 147, 149 (2005); see also Energy "Drinks"and Supplements: Investigations
ofAdverse Event Reports, supra note 16.

23.

Stephanie Kauflin, Comment, Dietary Supplements: Is Availability Worth the

Risk? ProposedAlternatives to the PresentDSHEA Scheme, 33 SETON HALL L. REV.

413, 418 (2003); Noah, supra note 22, at 150; 21 U.S.C. § 342(f)(1)(A),(C)(2012).
24. See, e.g. Kauflin, supra note 23; Richard E. Nowak, Note, DSHEA 's Failure:
Why a Proactive Approach to Dietary Supplement Regulation is Needed to Effectively
Protect Consumers, 2010 U. ILL. L. REV. 1045 (2010).
25. See e.g. Joseph G. Hoflander, A Red Bull Instead of a Cigarette: Should the
FDA Regulate Energy Drinks?, 45 VAL. U. L. REv. 689 (2011) (proposing amendments

to the FDCA which would explicitly give the FDA the authority to regulate energy
drinks, similar to cigarettes).
26. See discussion infra Part III.A-B.
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industry. Part II summarizes the two primary ways to grant the FDA more
authority over energy drinks. Part III discusses the evidence showing that
the energy drink industry is participating in industry self-regulation, and
analyzes whether self-regulation is enough to protect consumers as to
render changes to federal legislation as inappropriate. Part IV argues that,
although the industry's self-regulatory efforts render changes to the federal
legislation inappropriate, there is still a threat to children and adolescents.
Part IV concludes by arguing that states should place age restrictions on the
sale of energy drinks to children and adolescents, and it analyzes possible
challenges from manufacturers based on preemption and commerce clause
grounds.
II. OVERVIEW

This section will give a brief overview of the history of energy drinks
and expand on some of the evidence that energy drinks may be dangerous,
especially to children and adolescents. It will then discuss the FDA's
current authority to regulate energy drinks.
A. Energy Drinks - A BriefHistory
Caffeine is the most popular psychoactive substance on earth.27
Around 90 percent of adults report using caffeine every day.28 For many,
coffee is the preferred caffeinated drink.29 Coffee as we know it today
dates back to the 1 3 th century. 30 However, coffee consumption in at least
some form started much earlier.3 ' Simply put, consuming caffeine is
nothing new, however, energy drinks relatively are.
Energy drinks are flavored beverages32 containing, on average, an
amount of caffeine comparable to a cup of coffee 33 and typically other

27. Richard Lovett, Coffee: The Demon Drink?, NEW SCIENTIST MAG. (Sept. 21,
2005),
http://www.newscientist.com/article/mgl8725181-700-coffee-the-demon-drink/.
28.

Id.; see also Medicines in my Home: Caffeine and Your Body, FOOD & DRUG

(2007)
http://www.fda.gov/downloads/UCM200805.pdfhttp://www.fda.gov/downloads/UCM2
00805.pdf.
29. See Diane C. Mitchell, et al., Beverage Caffeine Intake in the U.S., 63 FOOD

&

ADMIN.

CHEMICAL TOXICOLOGY

30.

136, 140 (2014).

Tori Avey, The Caffeinated History of Coffee, PUBLIC BROADCASTING STATION

(April 8, 2013), http://www.pbs.org/food/the-history-kitchen/history-coffee/.
3 1. Id.
32. See Energy "Drinks" and Supplements: Investigations of Adverse Event
Reports, supra note 16(Stating that the term "beverages," referring to energy drinks, is

not entirely accurate as a technical term because "beverage" normally refers to
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additives, such as vitamins, taurine, herbal supplements, creatine, sugars,
and guarana.34 Soft drinks containing high levels of caffeine have existed
in the United States since at least the 1980s. 35 However, energy drinks
were marketed as a separate beverage category in the United States starting
with the Austrian import Red Bull in 1997.36 Since 1997, energy drink
consumption and sales have exploded.
Within the beverage industry,
where soft drink sales continue to decline, a substantial portion of the
growth comes from energy drinks.38 The energy drinks market in the
United States grew to near $10 billion in sales in 201239 and is expected to
grow to $16 billion by 2017.40 While there are a number of different
brands, Red Bull and Monster dominate the energy drinks market, holding
43 percent and 39 percent of shares respectively in 2014.41
B. PotentialAdverse Effects of Energy Drinks
The widespread popularity of energy drinks and the potential dangers
associated with them worry public advocates. 42 One of the biggest
concerns relating to energy drinks is that teenagers make up a large
percentage of the core consumer group. 43 One study showed that 46 percent
of 5,448 United States caffeine overdoses reported in 2007 were under-

conventional foods. Some energy drinks are labeled as dietary supplements, which
renders the term "beverage" inaccurate. See Energy "Drinks" and Supplements:
Investigations of Adverse Event Reports, supra note 16. Here, however, "beverage" is

used as a general term).
33. See discussion, infra Part II.A.
34. The Dawn Report, supra note 10, at 1.
35. MICHELE SIMON & JAMES MOSHER, ALCOHOLIC, ENERGY DRINKS, AND YOUTH:
A DANGEROUS MIX, MARIN INSTITUTE 3 (2007)
http://alcoholjustice.org/images/stories/EnergyDrinkReport.pdf
36. Id.
37. Id.
38. Bruce Horovitz, Study: Don't Sell Energy Drinks to Kids, USA TODAY (March

24,
2015),
http://www.usatoday.com/story/money/2015/03/24/energy-drinksbeverages-red-bull-monster-rudd-center-for-food-policy-and-obesity/70388384/.
39.

Trefis, Coca-Cola Might Look to Advance in the Energy Drinks Market,
(Jan. 14, 2014), http://www.nasdaq.com/article/cocacola-might-look-toadvance- in-the-energy-drinks-market-cm3 18249.
40. Id.
41. Id.
42. Erin Schumaker, Just How Dangerous Are Energy Drinks, Anyway?
HUFFINGTON POST (June 23, 2014), http://www.huffingtonpost.com/2014/06/23/justhow-dangerous-are-energy-drinks_n_5515647.html.
43. See Sara M. Seifert et al., Health Effects of Energy Drinks on Children,
Adolescents, and Young Adults, 127 PEDIATRICS 511, 511 (2011).
NASDAQ
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nineteen years old." In 2013, eighteen doctors and researchers sent a letter
to the FDA urging it to take regulatory action.45 Two U.S. Senators also
encouraged FDA regulation.4 6 A doctor quoted in a report from the
American Academy of Pediatricssaid energy drinks are never appropriate
for children or adolescents.47 Meanwhile, Dr. Steven Lipshultz, a professor
and chairman of pediatrics at Wayne State University, reported that
adolescents can experience problems after drinking only 100 mg of
caffeine, and that younger children would feel effects after drinking even
less caffeine. 48
An average sized energy drink, such as an 8.4 ounce Red Bull has 80
mg of caffeine, 4 9 and a 16 ounce Monster contains 160 mg. 50 The FDA has
cited 400 mg as generally safe for healthy adults, but has not established a
safe number for children and adolescents. 5 ' After a comprehensive study
looking at incidences of cardiac events after energy drink consumption
among teens, the Canadian Journal of Cardiology recommended that teens

44. Id.
45. See Barry Meier, In a New Aisle, Energy Drinks Sidesteps Some Rules, N.Y.
TIMES (March 19, 2013), http://www.nytimes.com/2013/03/20/business/in-a-new-aisleenergy-drinks-sidestep-rules.html?pagewanted=all&_r-1.
46. See Lawmakers Urge FDA to Regulate Energy Drinks, Fox NEWS HEALTH
(Nov. 16, 2012),
http://www.foxnews.com/health/2012/11/16/lawmakers-urge-fda-to-regulate-energy-

drinks.html. These Senators were Illinois Senator Dick Dubin and Connecticut Senator
Richard Blumenthal. See Id.
47. Kids Should Not Consume Energy Drinks, and Rarely Need Sports Drinks, Say
AAP, AM. ACADEMY OF PEDIATRICS (May 30, 2011), https://www.aap.org/en-us/aboutthe-aap/aap-press-room/pages/Kids-Should-Not-Consume-Energy-Drinks,-and-RarelyNeed-Sports-Drinks,-Says-AAP.aspx?nfstatus=401 &nftoken=00000000-0000-0000-

0000-000000000000&nfstatusdescription=ERROR%3a+No+local+token.
48. Danielle Ryan, Study: Growing Number of Calls to Poison Centers Involve Kids
and Energy Drinks, CNN (May 7, 2015),
http://www.cnn.com/2014/11/17/health/energy-drink-kids/; see also Poison Control
Data Show Energy Drinks and Young Kids Don't Mix, AM. HEART Ass'N. (Nov. 16,
2014), http://newsroom.heart.org/news/poison-control-data-show-energy-drinks-andyoung-kids-dont-mix?preview=505b ("Caffeine poisoning can occur at levels higher
than 400 mg a day in adults; above 100 mg a day in adolescents .... .").
49. See Red Bull website http://energydrink-us.redbull.com/caffeine-red-bull (last
visited Aug. 29, 2016).
50. See Monster Energy Drink, supra note 3. This figure is for an original Monster
energy drink. Other Monster products may contain slightly more or less. See id.
51. See FDA to Investigate Added Caffeine, FOOD & DRUG ADMIN. (May 3, 2013),
http://www.fda.gov/forconsumers/consumerupdates/ucm350570.htm.
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not consume more than 70-80 mg of caffeine in a day and refrain from
consuming energy drinks before exercise.52
Studies show that energy drinks have no therapeutic benefit. 53 Some

manufacturers market the drinks with claims of having a positive impact on
energy and concentration, but experts suggest that the perceived health
benefits are largely due to marketing techniques rather than scientific
evidence.54 Reviews of the literature on the effects energy drinks have on
adults are mixed. 5 Among youth, however, there are numerous concerns
about the consumption of energy drinks and caffeine among physicians and
other health experts. 56
In 2011, the American Academy of Pediatrics recommended that
children and adolescents not consume energy drinks.5 7
That
recommendation was primarily because energy drinks provide no
nutritional benefits and can cause potentially dangerous adverse reactions.
The American Medical Association adopted a policy supporting the
banning of marketing energy drinks to adolescents under the age of
eighteen. 59 There is evidence that caffeine is addictive 60 and "may be the
only psychoactive drug legally available over-the-counter to children." 61

52. Energy Drink Abuse Among Teens and Children, CAFFEINEINFORMER,
http://www.caffeineinformer.com/is-energy-drink-overdose-in-teens-really-a-problem
(last modified Sep. 28, 2015); Fabian Sanchis-Gomar et al., Energy Drink
Overconsumption in Adolescents: Implications for Arrhythmias and other
CardiovascularEvents, 31 CANADIAN J. CARDIOLOGY 572 (2015).
53. See e.g., Sara M. Seifert et al., Health effects of Energy Drinks on Children
Adolescents, and Young Adults, 127 PEDIATRICS 511 (2011).
54. The Dawn Report, supra note 10, at 4.

55. Jennifer L. Harris & Christina R. Munsell, Energy drinks and adolescents:
what's the harm?, 73(4) NUTRITION REVIEWS 247, 251 (2015); SP Nordt et al., Energy
drink use and adverse effects among emergency department patients, 37(5) J.

976, 978 (2012).
Harris & Munsell, supra note 55, at 250.
Id.; American Academy of Pediatrics, Sports drinks and energy drinks for

COMMUNITY HEALTH

56.
57.

children and adolescents. are they appropriate?127 PEDIATRICS 1187-88 (2011).

58.

Harris & Munsell, supra note 55, at 251.

59.

Id., at 250; AMA Adopts New Policies on Second Day of Voting Annual Meeting,

AM.

MED.

ASS'N

(June

18,

2013),

http://www.ama-

assn.org/ama/pub/news/news/2013/2013-06-18-new-ama-policies-annualmeeting.page.

60. Harris & Munsell, supra note 55, at 251; AMA Adopts New Policies on Second
Day of Voting Annual Meeting supra note 59. See also Chad J. Reissig et al.,
Caffeinated Energy Drinks - A Growing Problem, 99 DRUG & ALCOHOL DEPENDENCE

1, 6 (2009).
61. Harris & Munsell, supra note 55, at 250 (quoting Sara M. Seifert, et al., Health
effects of Energy Drinks on ChildrenAdolescents, and Young Adults, 127 PEDIATRICS

511, 517 (2011)).
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Studies also show that energy drink consumption may contribute to making
young consumers more susceptible to depression and substance abuse, even
serious substances such.as cocaine. 62
The Dawn Report revealed emergency room visits related to energy
drinks doubled from 10,068 visits in 2007 to 20,783 in 2011.6 It should be
noted, however, 42 percent of these visits involved other drugs. 64 Some of
the effects of caffeine on various organ systems include increases in heart
rate, blood pressure, speech rate, motor activity, attentiveness, gastric
secretion, diuresis, and temperature. 65 Large quantities of caffeine may
exacerbate anxiety disorders and can play a role in triggering arrhythmias;
66
those possible effects are among the more severe.
The American Heart Association presents data showing that more
than 40 percent of reports to the National Poison Data System for "energy
drink exposure" in a three-year span involved children under six years
old. 67 The effects reported in those cases included abnormal heart rhythms
and seizures.68
The FDA's adverse event reports linked thirty-four deaths to energy
drinks between 2004 and 2014.69 The FDA also received reports of fiftysix previously undisclosed injuries through its adverse event reporting
system.70
Consumers reported experiencing high blood pressure,
convulsions, heart attacks, and other problems.7 1 However, one should

62. See e.g., Sunday Azagba et al., An emerging adolescent health risk: Caffeinated
energy drink consumption patterns among high school students, 62 PREVENTIVE
MEDICINE 54-59 (2014); Casey E. O'Neill, et al., Effects of Adolescent Caffeine
Consumption on Cocaine Sensitivity, 40 NEUROPSYCHOPHARMACOLOGY 813 - 21
(2015).
63. The Dawn Report, supra note 10, at 2.

64. Id. at 3. (27 percent involved pharmaceuticals combined with energy drinks, 9
percent involved energy drinks and central nervous system stimulants (e.g., Adderall,
Ritalin). Id. about 13 percent of the visits involved energy drinks and alcohol and 10
percent involved illicit drugs, with 5 percent involving energy drinks and marijuana).
Id.
65. American Academy of Pediatrics, supra note 57, at 1185.
66. Id.
67. Poison Control Data Show Energy Drinks and Young Kids Don't Mix, supra

note 48. http://newsroom.heart.org/news/poison-control-data-show-energy-drinks-andyoung-kids-dont-mix?preview=505b.)
68. Id.
69. Documents Link More Deaths to Energy Drinks, supra note 14.
70. Id.
7 1. Id.
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consider these adverse event reports in light of a number of important
variables that may affect their validity. 72
C. FDA's Authority to Regulate Energy Drinks
The FDA's authority to regulate energy drinks is limited. One factor
that limits the FDA's authority is that manufacturers can label them as
dietary supplements based on their marketing claims.73
Dietary
ingredients, which are the active ingredients in dietary supplements, do not
require FDA preapproval for use in a dietary supplement.74 The FDCA
requires the FDA to prove that a product is unsafe under the conditions of
use suggested in the labeling in order to take the product off the market. 75
The DSHEA requires manufacturers of dietary supplements to state on the
label that the product is a dietary supplement and not a conventional food.76
Essentially, the DSHEA simply creates a subcategory of food - dietary
supplements.
Under the DSHEA, a food product can simultaneously
qualify as both a conventional food and a dietary supplement. 78 Therefore,
a manufacturer can label its product as a dietary supplement simply by
changing its marketing claims, even if it contains the exact same vitamins
and minerals as it did before. 79 This is precisely what a number of energy
drink manufacturers have done. For example, after a decade of labeling its
energy drinks as dietary supplements, Monster began marketing its drinks
as conventional foods in 2013.80

72. See Energy "Drinks" and Supplements: Investigations of Adverse Event
Reports, supra note 16 (Stating that the number of adverse even reports is likely over
inclusive as to actual adverse events caused from energy drinks. The FDA points out
that many of the adverse event reports are not from manufacturers or medical
professionals, but rather individuals claiming experiencing adverse effects, or such
individuals' family members. See Energy "Drinks" and Supplements: Investigations of
Adverse Event Reports, supra note 16. Many of the reports are not complete, not
including important details such as health conditions and other substances taken in
conjunction with the drinks. Id. They may only consist of one sentence and may not
include contact information, making it impossible to follow up for more details. Id.
73. Kogan, supra note 18, at 317.
74. Energy "Drinks" and Supplements: Investigations of Adverse Event Reports,
supra note 16.

75. Id.
76. Hoflander, supra note 25, at 700; see also Peter Barton Hutt, FDA Statutory
Authority to Regulate the Safety of Dietary Supplements, 31 AM. J. L. & MED. 155, 159
(2005).

77. Hoflander, supra note 25, at 701; see also Noah, supra note 22, at 148.
78. Hoflander, supra 25, at 700, 708; see also Hutt, supra note 76, at 159.
79. Hoflander, supra note 25, at 701.
8 0. Id.
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Although it may appear that the FDA's authority to regulate dietary
supplements is lacking, the FDA requires dietary supplement
manufacturers to abide by the labeling guidelines promulgated under the
DSHEA. 1 The FDA also released a new set of "guidelines" to insure that
manufacturers follow the rules when choosing to label their products as
dietary supplements. 82
III. THE BEST SOLUTIONS FOR GETTING MORE REGULATIONS
A number of medical professionals 83 and legislators 84 have urged the
FDA to regulate energy drinks. However, scholarly work analyzing what
that may entail from a legal standpoint is limited. The most discussed legal
obstacle is the fact that manufacturers can label energy drinks as dietary
supplements under the DSHEA, thereby largely evading regulation.85
Though few legal scholars have authored research specific to energy
drinks, legal scholars have.given significant attention to the DSHEA.86
An obvious solution for combating some of the legal obstacles
regarding energy drink regulation is to make changes to the DSHEA.
Another solution, one scholar suggests, is to add specific amendments to
the FDCA creating a statutory definition of "energy drinks" that would
effectively grant the FDA express regulatory authority over the drinks,
This section discusses some of the
similar to its authority over tobacco.
criticisms and concerns relating to the DSHEA, generally, and primarily

81. Id.; 21 C.F.R. § 101.36 (2006); Hutt, supra note 76, at 166. "A product that is
explicitly labeled as a dietary supplement must bear the 'Supplement Facts' box on the
label, in accordance with FDA regulations promulgated under the authority of

DSHEA." Id. However, "[a] food that is not explicitly labeled as a dietary supplement
on the principal display panel of the label must instead bear the 'Nutrition Facts' box in
accordance with regulations promulgated by FDA under the authority of the Nutrition
Labeling and Education Act of 1990." Hoflander, supra note 25, at 701 n. 62 (footnotes
omitted).
82. See Guidance for Industry: Distinguishing Liquid Dietary Supplements from
Beverages, FOOD & DRUG ADMIN. (Jan. 2014),
http://www.fda.gov/Food/GuidanceRegulation/GuidanceDocumentsRegulatorylnforma
tion/ucm381189.htm.
83. See Meier, supra note 45.
84. See Lawmakers Urge FDA to Regulate Energy Drinks, supra note 46.
85. See e.g., Hoflander, supra note 25, at 690-91.
86. See e.g., Nowak, supra note 24; Rahi Azizi, "Supplementing" the DSHEA:
Congress Must Invest the FDA with GreaterRegulatory Authority Over Nutraceutical
Manufacturers by Amending the Dietary Supplement Health and Education Act, 98
CAL. L. REV. 439 (2010).
87. See Hoflander, supra note 25, at 736-38.
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focuses on the best-case scenario for combating the legal obstacles the
FDA faces in regulating energy drinks.
A. Changingthe DSHEA Would Have Little Effect Over the Current
Energy DrinkIndustry
An issue similar to that of energy drinks relating to the FDA's limited
authority to regulate dietary supplements started in 1997. Specifically, a
group of dietary supplements containing ephedrine alkaloids, commonly
known as ephedra, began raising many safety concerns.88 Ephedrine
alkaloids are powerful stimulants naturally produced in botanical plants. 89
Much like energy drinks, manufacturers marketed ephedra as having
performance benefits, such as energy enhancement.9 0 However, like
energy drinks, ephedrine alkaloids were linked to serious adverse health
effects, including heart attacks and strokes. 9' The FDA and the Department
of Health and Human Services finally banned the sale of ephedra in the
United States after receiving approximately 16,000 adverse event reports,
reports of nearly 150 associated deaths, and thoroughly reviewing other
critical information, such as evidence about ephedra's pharmacology and
scientific literature on ephedra safety and effectiveness. 92 This was the first
time the FDA had banned a dietary supplement under the DSHEA.93
The process of banning ephedra began several years before the actual
ban took place. In other words, the process of years in the making before
the FDA first issued its requirement that dietary supplements state whether
it contains ephedrine alkaloids.
Specifically, the statement required
warning that ephedra is hazardous and people should not use them for more

88. See Nowak, supra note 24, at 1062.
89. Id.

90. Id.
91. Id.; see also FDA Issues Regulation Prohibiting Sale of Dietary Supplements
ContainingEphedrineAlkaloids and Reiterates Its Advice That Consumers Stop Using
These Products, FOOD& DRUG ADMIN. (Feb. 6, 2004),
http://www.fda.gov/NewsEvents/Newsroom/PressAnnouncements/2004/ucm 1 08242.ht
m.
92. Nowak, supra note 24, at 1062-63; Reilley Michelle Dunne, How much
Regulation can we Swallow? The Ban on Ephedra and How it May Affect Your Access
to Dietary Supplements, 31 J. LEGIs. 351, 352 (2005); FDA Issues Regulation
Prohibiting Sale of Dietary Supplements Containing Ephedrine Alkaloids and
ReiteratesIts Advice That Consumers Stop Using These Products, supra note 91.
93. Micheal A. McCann, Dietary Supplements Labeling: Cognitive Biases, Market
Manipulation & Consumer Choice, 31 AM. J.L. & MED. 215, 254 (2005).
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than seven days. 94 The FDA also proposed to restrict the amount of
ephedrine alkaloids in dietary supplements and to prevent combining
ephedra with other ingredients known for stimulant effects. 95 It ultimately
took the FDA from 1997 to 2004 to ban ephedra. 96 After the FDA sought
to regulate ephedra in 1997, the U.S. Government Accountability Office
"requested that the FDA conduct further research because it had not been
thorough enough." 97
Critics of the DSHEA argue that the FDA should have banned
ephedra products much sooner but could not because of the rigorous
requirements the DSHEA places on it.98 Those requirements establish that
the FDA can only ban a dietary supplement if it "presents a significant or
unreasonable risk of illness or injury when used according to its labeling or
under its ordinary conditions of use." 99
Critics also criticize the fact that the DSHEA requires the FDA prove
is harmful based on the manufacturers'
that a dietary supplement
uses.
Likewise, if the manufacturer specifies no
recommended dosages or
recommendation, the FDA is to consider the supplement's effect in its
"ordinary conditions of use."1 00 The basis for this criticism is that some
consumers do not follow recommended dosages.' 01 The DSHEA requires
the FDA to accumulate sufficient evidence demonstrating that a dietary
supplement presents a significant or unreasonable risk to consumers before
restricting its marketability.' 02 The FDA eventually met that burden and
succeeded in banning ephedra.
Some critics base arguments for changing the DSHEA on the FDA's
slow reaction time in combating the risks ephedra presented to the

94. FDA Issues Regulation Prohibiting Sale of Dietary Supplements Containing
Ephedrine Alkaloids and Reiterates Its Advice That Consumers Stop Using These
Products, supra note 91.
95. Id.
96. Id.; Nowak, supra note 24, at 1062.
97. Nowak, supra note 24, at 1064.

98. See e.g., id. at, 1061-63 (stating that the FDA's explanation for the delay, that it
had not developed sufficient evidence for certain actions proposed, accentuates
DSHEA's inability to adequately protect consumers).
99. Id. at 1064; FDA Issues Regulation Prohibiting Sale of Dietary Supplements
ContainingEphedrine Alkaloids and Reiterates Its Advice That Consumers Stop Using
These Products, supra note 91; see also Dietary Supplement Health and Education Act
of 1994, Pub. L. No. 103-417, §4, 108 Stat. 4325, 4328 (codified as amended at 21
U.S.C. §342(f)(1) (2006)).
100. See Nowak, supra note 24, at 1068-69 (citing Dietary Supplement Health and
Education Act of 1994); Pub. L. No. 417, 108 Stat. 4325 (codified at 21 U.S.C. §342
(f)(2012)) (stating that congress did not define "ordinary conditions of use."); id.
101. Nowak, supra note 24, at 1068-69.
102. Id. at 1068.
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public.' 03 However, one scholar, Reilley Dunne, concluded that the FDA
was justified in banning ephedra, but that it "should not ban other dietary
supplements simply because they may pose some threats to consumer
health."'" He argued, shortly after the announcement of the ban on
ephedra, that "the law should not be drastically amended simply because
one dietary supplement, ephedra, has been found to present an
unreasonable risk to consumers." 0 5 Such reasoning largely centers on the
argument that Congress believed that "legislative action that protects the
right of access of consumers to safe dietary supplements is necessary in
order to promote wellness .... 106
The ephedra example is certainly not the only reason opponents
criticize the DSHEA. However, it is a good example to illustrate a couple
of important points. First, it illustrates that, under the DSHEA, the FDA
must collect extensive amounts of evidence proving that a dietary
supplement is unreasonably harmful before it can take action against it.
Second, it illustrates that Congress was serious in its efforts to protect the
public's right to access dietary supplements. Particularly, the ephedra issue
did not persuade Congress that the DSHEA is unacceptably flawed.
Similar arguments based on energy drinks will likely fail to persuade
Congress as well. The FDA has not collected the amount of evidence
supporting the claim that energy drinks pose a serious threat that it had for
ephedra.
Manufacturers that sell a substantial majority of the energy drinks
consumers purchase do not label them as dietary supplements. This is
another critical reason that there are better alternatives to persuading
Congress to change the DSHEA. The leading energy drink manufacturers
holding over 95 percent of market shares have committed to labeling their
drinks as conventional foods rather than dietary supplements.'
This
means the DSHEA only governs a small percentage of the energy drinks

103. See e.g., Nowak, supra note 24, at 1070.
104.
105.
106.
L. No.

Dunne, supra note 92, at 352.
Id. at 353.
See e.g., id. at 355 (quoting Dietary Supplement Health and Education Act Pub.
417 Stat. 4325 § 2 (15)(A) (codified at 21 U.S.C. 321)).

107.

See STAFF OF SENATOR EDWARD J. MARKEY, ET. AL., Buzz KILL: A SURVEY OF

POPULAR ENERGY

DRINKS FINDS MAJORITY

OF THE MARKET UNWILLING

TO MAKE

7 n. 36 (2014) (Manufactures holding over
95 percent of the energy drink market have committed to the American Beverage
Association's guidance on labeling energy drinks which establishes that energy drinks
shall be labeled as foods/beverages rather than dietary supplements); ABA GUIDANCE
FOR THE RESPONSIBLE LABELING AND MARKETING OF ENERGY DRINKS, AM. BEVERAGE
Ass'N
http://www.ameribev.org/files/resources/2014-energy-drinks-guidanceapproved-by-bod-43020.pdf (last visited Jan. 10, 2016).
COMMITMENTS TO PROTECT ADOLESCENTS,

2016]

ENERGY DRINK REGULATIONS

177

consumers are purchasing. Even if Congress was convinced that it is time
to change the DSHEA, it would accomplish little in terms of giving the
FDA more authority to regulate the brands that dominate the energy drink
market. Perhaps it could remedy the fact that manufacturers could return to
labeling their products as dietary supplements to escape additional
However, an effort to
regulations under the conventional standard.
persuade Congress to make changes to the DSHEA is not the best solution
for protecting consumers from potentially harmful energy drinks. The next
section discusses a more effective alternative that scholar Joseph Hoflander
("Hoflander") suggested.
B. Scholars'Suggested Alternatives to Changing the DSHEA
Hoflander proposed a solution for granting the FDA more regulatory
authority over energy drinks regardless of how the manufacturers market
them. He suggested that Congress "pass legislation amending the FDCA
and expressly afford the FDA regulatory power over energy drinks similar
to that which it now exercises over tobacco."' 08 Specifically, he suggested
legislation similar to the Family Smoking Prevention and Tobacco Control
Act of 2009 ("FSPTCA").' 09 The FSPTCA grants the FDA broad power to
regulate the manufacturing, marketing, and distribution of tobacco
products. 110 He persuasively argues that society is beginning to perceive
energy drinks as the new "alluring product," similar to how people
perceived tobacco during the World War I and World War II eras.
Hoflander proposes two amendments to the FDCA regarding energy
drinks.1 12 The first is to statutorily define energy drinks.'"3 The second
proposed amendment would "clearly grant[] the FDA the requisite power
to regulate the manufacturing, marketing, and distribution of energy
114
drinks."'4 He argues that the FSPTCA resolved ambiguity regarding

108.
109.

Hoflander, supra note 25, at 735.
Id.; Family Smoking Prevention and Tobacco Control Act, Pub. L. No. 111-31,

123 Stat. 1776 (2009) (codified as amended at 15 U.S.C. § 1333)(2006 & Supp. 2009)).
110. Hoflander, supra note 25, at 702; Family Smoking Prevention and Tobacco
Control Act, Pub. L. No. 111-31, 123 Stat. 1776 (2009) (codified as amended at 15
U.S.C. § 133 (2006 & Supp. 2009)).
111. Hoflander, supra note 25, at 690. (Hoflander points out that tobacco is no longer
"fashionable or sexy" like it was during the WWI and WWII eras, but that energy
drinks seem to be "seizing tobacco's position)." Id. (He ultimately compares tobacco
to energy drinks in terms of similarities in how they are marketed to young people; they
create adverse health effects, and attract young consumers). Id. at 690 n. 9.
112. Id. at 691.
113. Id.
114. Id.

178

JOURNAL OF FOOD LAW & POLICY

[VOL. 12

tobacco regulation and that a similar amendment of the FDCA can do the
same for energy drink regulation."1 5
Amendments similar to those Hoflander proposed would be much
more effective than making changes to the DSHEA.
Changes to the
DHSEA would have little impact on the energy drink industry because
manufacturers are essentially free to choose whether to market the drinks as
dietary supplements or conventional foods." 6 Furthermore, the leading
brands, which hold at least 95 percent of the market, currently market their
products as conventional foods.1 7 Amendments to the FDCA similar to
those Hoflander proposed would grant the FDA wider authority over
energy drinks regardless of how the manufacturers market them because
they would create a statutory definition of energy drinks." 8
IV. IS THE TIME FOR FEDERAL LEGISLATIVE CHANGES RIPE? - THE
ENERGY DRINK INDUSTRY MAY BE SELF REGULATING

The suggested changes to the FDCA to statutorily define energy
drinks and grant the FDA express authority over them is a good solution for
the FDA's limited authority over energy drinks. However, given the recent
developments in how the leading manufacturers label their products,
changing the federal legislation, at this point, may be premature. There is
evidence that the energy drink industry is regulating itself. Specifically,
most of the current market discloses caffeine content and includes some
sort of warning label." 9 This section will discuss self-regulation and
consumers' ability to make informed decisions relating to the energy drink
market.
A. Is it the ProperTime to Change the FederalLegislation?
Congress is unlikely to alter the DSHEA in response to the concerns
about energy drinks. The fact that the ephedra issue did not persuade
Congress supports this conclusion.1 2 0 Furthermore, changing the DSHEA
would have little effect on the majority of the energy drinks consumers
purchase.' 2' Adding amendments to the FDCA expressly granting the FDA
regulatory authority over energy drinks would arguably be a good solution

115.
116.

Id. at 735.
See discussion, supra Part I.C.

117. See discussion,supra Part II.A.
118. See Hoflander, supra note 25, at 691.
119. See discussion, infra Part III.A.
120. See discussion,supra Part II.A.
121. See supra note 107. (Brands holding over 90 percent of energy drinks soled are
labeled as conventional foods, rather than dietary supplements).
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for achieving more regulations on the drinks. 122 However, now is not the
appropriate time to change any of the federal legislation regarding
regulations on energy drinks.
The leading energy drink manufacturers are taking several measures
to regulate themselves. Red Bull, the leading brand of energy drinks,1 23
labels its drinks as conventional foods, and voluntarily includes the caffeine
content on the containers.124 Monster, the second most popular energy
drink brand, 125 announced in 2013 that it would switch from marketing as
dietary supplements to conventional foods and would begin disclosing
caffeine content on its products. 126 Monster has also recently come out
with a decaffeinated energy drink and acknowledges on its website that it
made a decaffeinated version for those who are sensitive to caffeine.12 7
Rockstar, the third leading brand,128 announced that it would also make the
switch to conventional foods.1 29 Rockstar already disclosed the caffeine
content on its products' labels prior to switching. 130
In addition, Monster also decided to join the American Beverage
Association ("ABA") prior to its decision to switch its label to conventional
The ABA is an industry trade group that urges member
foods.131
companies to make such disclosures.1 32 Rockstar and Red Bull are
members as well, along with the other leading energy drink
manufacturers.' 33 The ABA provides "voluntary guidance on a number of

122. See discussion supra, Part II.B.
123. See Trefis, supra note 39. (Red Bull holds 43 percent of energy drink market
shares).
124. See Red bull website http://energydrink-us.redbull.com/red-bull-is-fda-approved
(last visited, Jan. 3, 2016).
125. See Trefis, supra note 39. (Monster holds 39 percent of energy drink market
shares).
126. See Meier, supra note 45.
127. See Steve Holtz, Monster Unleaded to Launch This Year, (Aug. 8, 2014),
https://www.monsterenergy.com/us/en/products/monsterenergy/#!/products%3Aunleaded.
128. See Dan Mitchell, These are the Top 5 Energy Drinks, (May 11, 2015),
http://www.nasdaq.com/article/cocacola-might-look-to-advance-in-the-energy-drinksmarket-cm318249.
129. See Meier, supra note 45.
130. See id.
131. See id.
132. Id. (The ABA is the trade association representing the broad spectrum of
companies that manufacture and distribute non-alcoholic beverages, including energy
drinks, in the United States). ABA GUIDANCE FOR THE RESPONSIBLE LABELING AND
MARKETING OF ENERGY DRINKS, supra note 107.

133. These include Celsius, Inc., Coca Cola, PepsiCo, Dr Pepper Snapple Group, Red
Bull North America, Monster Energy Company, Rockstar, Inc. See STAFF OF SENATOR
EDWARD J. MARKEY ET AL., supra note 107, at n. 36.
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issues relating to the energy drink category, focusing on voluntary
quantitative caffeine labeling and voluntary advisory statements."l 34
ABA members agree to follow the commitments the ABA
promulgated in the ABA Guidance for the Responsible Labeling and
Marketing of Energy Drinks ("ABA Guidance"), which it adopted in April
of 2014.135 Those commitments relate to labeling and marketing of energy
drinks. 136
In terms of labeling commitments, the ABA Guidance
establishes that "energy drinks will be labeled as foods/beverages, and not
as dietary supplements;" energy drink labels will disclose caffeine content
from all sources, and include advisory statements stating that they are not
intended or recommended for children, pregnant or nursing women or
people sensitive to caffeine.1 37 The ABA Guidance also establishes that
energy drink labels will not promote use with alcohol, nor will labels or
advertisements "promote excessive or unduly rapid consumption.",38
The ABA Guidance also asks ABA members to commit not to market
to children or on K-12 school premises.' 39 Those commitments also
include refraining from highlighting images consisting entirely of, or
predominantly of, children on energy drink manufacturers' websites.1 40
ABA members commit to refrain from advertising "on television, radio, or
print media and, when audience data are available, Internet and mobile
media, where the target audience is predominantly comprised of
Children." 41 The ABA works with an independent third party validator to
monitor implementation progress of all its commitments on an annual
basis.1 4 2
B. Could Self-Regulation be Enough?

134. ABA

GUIDANCE FOR THE RESPONSIBLE LABELING AND MARKETING OF ENERGY

supra note 107
Id

DRINKS,

135.

136. Id.
137. Id.
138. Id.
139. See id. In addition to asking members to refrain from marketing energy drink
products to children under 12 years of age, the ABA Guidance also asks members to
refrain from marketing the products on K-12 school premises. Id. By agreeing to follow
the ABA Guidance, manufacturers commit to "use commercially reasonable efforts to
encourage third party distributors that deliver and sell their energy drink products to
comply with these practices." Id.
140. See Id. "Energy drink manufacturers will not highlight images of Children or
other images featuring persons where those pictured are predominantly Children on
their company-managed websites." Id.

141. Id.
142. Id. This monitoring was scheduled to begin one year after the ABA Guidance
was adopted April 30, 2014. Id.
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At the opposite end of the government regulation spectrum is selfregulation, a process in which an industry independently develops rules and
regulations to monitor its behavior without government intervention.143
Industry associations or professional organizations usually administer selfPublic pressure or a threat of increased government
regulation.'"
regulation can be a factor for practicing self-regulation. 145
The energy drink industry is largely becoming self-regulated.1 46
Evidence of this are recent changes in how the leading manufacturers label
their products as well as the ABA's efforts to create independent
commitments for its members, which consist of the leading energy drink
manufacturers that hold 95 percent of the market.1 47 Not only are the
leading manufacturers now committed to the ABA Guidance, but twelve of
the top sixteen manufacturers responded positively to a letter from a
number of Senators asking the companies to commit to protecting young
consumers.148

Industry self-regulation can be a very effective and beneficial tool in
49
addressing industry activities falling outside the FDA's authority.1
Proponents claim that it has significant advantages over government
regulation.'" When the companies who lead in an industry band together
in industry self-regulation, they create peer pressure for the other
companies to follow suit. '' If other companies do not follow the

143. Ellen A. Black, Keep Out FDA: Food Manufacturers'Ability to Effectively SelfRegulate Front-Of-Package Food Labeling 17 DEPAUL J. HEALTH CARE L. 1, 13
(2015).

"Self-regulation is defined as a regulatory process whereby an industry-level ...
organization sets rules and standards . .. relating to conduct of firms in the industry."
Id. at n. 75 .(quoting Neil Gunningham & Jospeh Rees, Industry Self-Regulation: An
InstitutionalPerspective, 19 L. & POL'Y 363, 364-65 (1997)).
144. Black, supra note 143, at 14.n.75; see also Tetty Havinga, PrivateRegulation of
FoodSafety by Supermarkets, 28 L. & POL'Y 515, 517 (2006).
145. Black, supra note 143, at 13.

146. 2 JAMES T. O'REILLY & KATHERINE A. VAN TASSEL, FOOD AND DRUG
ADMINISTRATION, at 987 (4th ed. 2016).
147. See discussion, supra Part III.A (discussing how leading brands switched from
marketing as dietary supplements to convictional foods and joined the ABA).
148. See STAFF OF SENATOR EDWARD J. MARKEY ET AL., supra notel07, at 3. All
twelve responded that they would refrain from targeting children under age twelve. Id.
at 4. However, all but four denied the request to not target anyone under age eighteen.
Among those that denied were the top four manufacturers holding over 90 percent of
the market. Id.; see also discussion, infra Part IV.A (discussing how adolescents may
still be in danger despite the voluntary efforts from energy drink manufactures).
149. Black, supra note 147, at 18.
150. Id. at 13-14.
151. Id. at 14.
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regulations, they may face negative consequences such as consumer outcry
or exclusion from industry trade groups, ultimately leading to decreased
profits.1 52 Self-regulation tends to be more efficient than government
regulation as well.1 53 These are only some of the potential benefits that
industry self-regulation offers.1 54
There is evidence that these voluntary efforts are working.' 55 A study
shows that the total energy drink exposures reported to poison control
centers has declined since 2012, and has drastically decreased in 2015.156
C. Consumers'Ability to Make Their Own Choices
Consumers should have the information necessary to make informed
decisions. Energy drink manufacturers who hold 95 percent of the market
are members of the ABA and, thereby, have committed themselves to the
ABA Guidance.'
In following the ABA Guidance, manufacturers give
consumers the information they need to make an informed choice when
consuming energy drinks. 5 8
Even though manufacturers holding 95 percent of the market are
members of the ABA, some people may still have concerns relating to
those manufacturers not committed to the ABA Guidance or that still label
their products as dietary supplements.1 59 An example of these non-ABA
committed manufacturers are those who produce "energy shots."
Advocates for more regulations have expressed concerns relating to energy

152. Id.; see also Neil Gunningham & Joseph Rees, Industry Self-Regulation: An

&

InstitutionalPerspective, 19 L. & POL'Y 363, 403 (2002).
153. Black supra note 147, at 14; see also Daniel Castro, Benefits and Limitations of
Industry Self-Regulation for Online Behavioral Advertising, THE INFO. TECH.
INNOVATION FOUND. 2 (Dec. 13, 2011), http://www.itiforg/files/201 1-self-regulationonline-behavioral-advertising.pdf.
154. See Black supra note 143, at 14.
155. See, e.g., Energy DrinkAbuse Among Teens and Children, supra note 52.
156. See id. This data show that calls dropped round the 500 mark in 2015. Id. Calls
were above 3,000 in 2012 and just below 3,000 in 2014.
157. See discussion, supra Part III.A.
158. See id. (discussing the ABA Guidance and how members commit to labeling
their drinks as foods, rather than dietary supplements; disclosing caffeine content; and
includingadvisory statements stating that the products are not intended/recommended
for children, pregnantor nursing women or people sensitive to caffeine).

159. Denise Webb, The Truth About Emergy Drinks, TODAY'S DIETITIAN, Oct. 2013,
at 62.
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shots.1 60 Currently, 5 Hour Energy substantially dominates the energy shot
market.161
Though the manufacturer still markets 5 Hour Energy as a dietary
supplement, the product contains warning labels and information about the
caffeine content.' 62 The product includes warnings that consumption
should be limited.1 63 The warnings list some of the effects consumers may
experience, and state that the product is not intended for children and that
pregnant women should not consume them.'" In addition, while they do
not include numerical figures of caffeine content, they do state that they
65
contain the amount of caffeine comparable to a premium cup of coffee.1
A label on the container states:
CAUTION: Contains caffeine comparable to a cup of leading
premium coffee. Limit Caffeine products to avoid
nervousness, sleeplessness, and occasional rapid heartbeat.
You may experience a Niacin Flush (hot feeling, skin redness)
that lasts a few minutes. This is caused by increased blood
flow near the skin. Do not take if you are pregnant or nursing.
Not recommended for children. If you are taking medication
and/or have medical condition, consult your doctor before
166
use.
This information is all a consumer needs to make an informed
decision. Even though it does not give a numerical figure of caffeine
content like the ABA instructs its members to, the comparison to a cup of
premium coffee is likely just as effective.1 67 This is because coffee is such
a well-known beverage. In fact, consumers may even understand this
comparison better than they would a numerical one.16 8 Caffeine is the most
popular stimulant in the world.1 69 It is reasonable to assume most adults
are adequately aware of the effects of caffeine, to allow them to make

160. See, e.g., Hoflander, supra note 25, at 708 n. 88.
161. See id.; see also Top Selling Energy Shot Brands, CAFFEINEINFORMER,
http://www.caffeineinformer.com/the-15-top-energy-drink-brands (last updated Nov.
10, 2015) (showing that 5 Hour Energy had $725 million in sales in 2015 compared to
the second most popular energy shot with only $10 million in sales).
162. See How to use 5-Hour ENERGY Shots, http://5hourenergy.com/facts/how-touse/ (last visited Nov. 18, 2015).
163. See id.
164. See id.
165. See id.

166. Id.
167.
168.
169.

See discussion, supra Part I.A.
Id.
See discussion, supra Part I.A.
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informed decisions with the aid of the information on the example label
above.
A nationwide public opinion survey of 1,011 Americans in 2013
revealed that three quarters of them do not want regulations on energy
drinks.170 Efforts from the leading manufactures in the last few years
significantly ameliorate the need for wider FDA authority on energy drinks
because the manufacturers are already largely providing adult consumers
sufficient information to make informed choices.1 7 1
V.

REMAINING CONCERNS AND RECOMMENDED ACTION

The energy drink industry has changed substantially in the last few
years. 172 The leading brands now label their drinks as conventional foods,
rather than dietary supplements, and the ABA is guiding their labeling and
marketing techniques to promote consumer safety beyond what is legally
required.173 Due to those developments, this Comment argued in a
previous section that it is not an appropriate time to change the federal
legislation that would give the FDA more authority to regulate energy
drinks.1 74 Even though a substantial majority of the market voluntarily
includes caffeine content, warning. labels, and pledges to refrain from
marketing directly to children, there is still a valid concern that energy
drinks still pose a threat to children and adolescents.1 7 5 This section will
argue that there is still a need for further protection for young consumers.
This section argues that, based on the scientific evidence that children
should not consume excess amounts of caffeine, adolescents should not
have access to energy drinks. It will also argue that states can protect
children by placing age restrictions on the sale of energy drinks without
any action from the federal government.
A. Remaining Risks to Young Consumers
This Comment has argued that adults should be free to make their
own decisions without unnecessary governmental interference. Because of
the recent developments in how the leading manufacturers label their

170. Emily Ekins, Poll: Americans Don't Want to Ban Trans Fats, Energy Drinks, ECigarettes, Online Poker, Violent Video Games or Genetic Testing Kits, REASON-RUPE
POLL (Dec. 13, 2013) https://reason.com/poll/2013/12/13/poll-americans-dont-want-toban-trans-fa.
171. See discussion, supra Part III.A.
172. See discussion, supra Part II.B.
173. See discussion, supra Part III.A.
174. See id.
175. Id.
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drinks, adults are given adequate information to make informed decision.176
Medical experts also disagree about whether energy drinks pose a serious
risk to adult consumers.1 77 However, the consumer choice argument should
not apply to consumers who have not reached adulthood because they are
more prone to take risks. Additionally, medical experts are much quicker
to agree that children should not consume energy drinks.' 78
The leading manufacturers commit to the ABA Guidance and thus
pledge to refrain from targeting youth under age twelve when marketing
their products.1 79 However, the top four leading companies that hold over
90 percent of the market declined to make the commitment to refrain from
marketing to youth between ages twelve and eighteen.' 0 There is
substantial evidence that energy drinks pose a serious risk to young
consumers over age twelve; not only those under that age.' 8 ' An original 82
16 oz Monster energy drink has 160 mg of caffeine.' 83 The FDA has cited
400 mg per day as generally safe for a healthy adult.1 84 Thus, the concern
for healthy adults is not as significant. However, the FDA has not set a
safe amount for children.' 8 5 Experts say that only 100 mg of caffeine can
affect adolescents, and younger children can feel the effects with even less

176. See discussion, supra Part III.A.
177. See discussion, supra Part I.B (discussing how studies have reviled mixed
results as to whether energy drinks are dangerous for adults).
178. See id.
179. See discussion, supra Part III.A (discussing the ABA Guidance regarding
marketing techniques).
180. STAFF OF SENATOR EDWARD J. MARKEY ET AL, supra note 107, at 4. The United

States Senate Committee on Commerce, Science, and Transportation held a hearing
where medical professionals and public health officials warned against the potential
health risks associated with children and adolescence consuming energy drinks. Id. at
3. A number of Senators followed up on the hearing with letters to 16 companies
asking those who have not yet committed to voluntary measures to better protect young
consumers, to do so, and those that already made some commitments to commit
further. Id. Only four of the twelve responding companies committed that they would
not market to youth under 18. Id. at 4. The top four manufacturers, Red Bull North
America, Inc., Monster Energy Company, Rockstar, Inc., and Dr. Pepper Snapple
Group, declined to make further marketing commitments beyond refraining from
targeting consumers under age 12. Id. All responding companies committed to not
target youth under age 12. Id.
181. See discussion,supra Part I.B.
182. Monster has several versions of its energy drink, which vary slightly from this
number. Monster Energy Drink, supra note 3. For example, Monster's Ultra Red
product only contains 140 mg of caffeine; its Ultra Sunrise contains 151 mg. See id.
183. Id.
184. See FDA to Investigate Added Caffeine, supra note 51.

185. Id.
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quantities.186 Therefore, one average sized Monster, could present risks for
young consumers. In addition, given the popularity of energy drinks,
young consumers are likely to consume more than the recommended
amount despite the information that is now available on the leading brands.
Some argue that the government should take into account that some
consumers do not always follow information on labels, and thus the FDA
should have flexibility to regulate products beyond the manufacturers'
recommended dosages. 187 Therefore, the argument that young consumers
will likely abuse energy drinks could apply to adults as well. However, the
government should not interfere with an adult's autonomy beyond what is
necessary. As one scholar argued, energy drinks are arguably "seizing
tobacco's position" as the "new alluring product" much like tobacco was in
the WWI and WWII eras. 8 Like tobacco, energy drinks have the potential
to cause harm to consumers.189 While adults should have the freedom to
weigh the risks and ultimately choose for themselves, there is no reason for
children and adolescents to have access to these potentially harmful
products.1 90

Some might take this Comment's argument, that government should
not interfere with adult autonomy, and extend it to parents' ability to
choose what is best for their children. However, without laws regulating
the ability for children to purchase these drinks on their own, as Anais
Fournierl 9 1 was able to do, parents will not be able to make choices for
their children. Anais's mother stated that Anais knew her mother did "not
allow them" when she drank the two 24 oz Monster energy drinks before
her death. 192 Further, the American Heart Association presented data
showing that 40 percent of reports to the National Poison Data System for
"energy drink exposure" in a three-year span involved children under age
six. 193 That data is evidence that many children, even very young children,
are exposed to energy drinks. Laws placing age restrictions on energy
drinks would not only keep minors from overconsuming the drinks against

186. See discussion, supra Part I.B.
187. See e.g., Nowak, supra note 24, at 1069.
188. Hoflander, supra note 25, at 690.
189. Id. at 690, at n. 9.

190.

Studies show that energy drinks provide no benefits to consumers. See

discussion, supra Part I.B. Therefore, because they can be harmful to young
consumers, it is unreasonable to allow the drinks to remain available to children and
adolescents.
191. See Anais Fournier, 14-Year-Old Girl, Dies After Drinking 2 Energy Drinks,

supra note 1.
192. See id.
193.

Poison Control Data Show Energy Drinks and Young Kids Don't Mix, supra

note 48.
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their parents' instructions, but also help minimize exposure from parents
who do not understand the risks they may pose to minors. Once parents are
aware that state law prohibits the sale of energy drinks to children and
adolescents, they will certainly be less likely to purposely expose their
children to the drinks.
B. Suggestionsfor ProtectingChildren and Adolescents Without
Actions from the FederalGovernment
Since the evidence shows that energy drinks have no benefit to young
consumers and can cause other adverse effects, it is not reasonable to allow
children to have access to them. The FDA's authority over energy drinks is
limited, but it is not appropriate to change the legislation granting the FDA
more authority. A better solution to protect children and adolescents is for
states to simply place age restrictions on the sale of energy drinks.
Age restrictions at the state level would accomplish the goal of
protecting adolescents while still allowing adult consumers to make their
own decisions. Advocates for regulations have tried to persuade energy
drink manufacturers to stop marketing their products to anyone under the
age eighteen. 94 While the leading manufacturers have agreed to refrain
from marketing to children under age twelve, they declined a request to
refrain from marketing to anyone under age eighteen.195 Age restrictions at
the state level would accomplish the goal of protecting children without
relying on manufacturers to alter their marketing techniques. State age
restrictions would also accomplish this goal without relying on the FDA or
any other federal agency.
Restrictions on the sale of potentially harmful products at the state
level where the FDA is limited in regulatory authority is not new.1 96 Just
over a decade after Congress passed the DSHEA, the New York State Task
Force on Life & the Law published a comprehensive report dealing with
dietary supplement safety.' 97 That report recommended more aggressive
state regulation on supplement products.' 98 The report concluded that until

194. See discussion, supra Part IV.A.
195. Id.
196. Barbra A. Noah, A Review of the New York State Task Force on Life and the
Law's Report Dietary Supplements: Balancing Consumer Choice and Safety, 33 J. L.
MED. & ETHIcs 860, 860 (2005).
197. Id.
198. Id. The report made "a strong case for the following propositions: that dietary
supplement use poses significant risks, that existing FDA authority over supplements is
inadequate to guard against these risks, and that the public is ill-equipped to make
informed choices about the use of these products because of limited available
information about product risks and benefits." Id.
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the federal regulatory scheme permits a more proactive FDA response,
states should intervene to protect the public. 199 Before the ban on
ephedra, 200 a number of states took action to protect their citizens from
ephedrine alkaloids when the FDA could not. For example, Illinois and
New York implemented statewide bans on ephedra in 2003.201 California
passed legislation requiring specific labeling and warnings on any dietary
supplement product containing ephedrine group alkaloids. 202
State and local governments have already considered precisely what
this Comment is suggesting. In 2011, New York and Kentucky began
considering bans on energy drink sales to minors; New York's legislation
would ban sales to anyone under nineteen, and Kentucky would ban the
sale to anyone under eighteen. 20 3 In 2014, Maryland introduced a bill that
would ban marketing and selling energy drinks to minors 204 and Los
Angeles's city council considered requiring an age restriction and behindthe-counter sales.205 None of these proposed rules were intended to restrict
adults' ability to consume energy drinks. 206 New York lawmakers voted in
2013 to ban the sale of energy drinks to minors at county parks and
beaches, calling it the "nation's first comprehensive energy drink education
and protection plan." 207

In addition to imposing age restrictions on the sale of energy drinks,
states could also require stores place them behind the counter similar to
tobacco products. 208 This would allow store clerks to ensure they do not
sell an energy drink to someone under the age limit. Placing them behind

199.

Id. at 862; NEW YORK STATE TASK FORCE ON LIFE AND THE LAW, DIETARY
CONSUMER CHOICE & SAFETY 78
(2005) available

SUPPLEMENTS: BALANCING

at https://www.health.ny.gov/regulations/taskforce/docs/dietarysupplement

safety.p

df
200. See discussion, supra Part II.A.
201. Nowak, supra note 24, at 1064; 720 ILL. COMP. STAT. ANN. 602/10 (West
2003); see also N.Y. GEN. Bus. LAW §391-o (McKinney 2009).
202. See CAL. HEALTH & SAFETY CODE §110423 (West 2003).
203. Matt Higgins, Energy drink ban proposed in two states ESPN (Jan. 5, 2011),

http://sports.espn.go.com/action/fmx/news/story?id=5988028.
204.

Jason Gewirtz, Maryland bill would ban energy drink sales to kids CNBC (Feb.

6, 2014), http://www.cnbc.com/2014/02/06/maryland-bill-would-ban-sales-of-energydrinks-to-minors.html
205.

CBS

Michelle Castillo, Los Angeles considering age restriction on energy drinks
NEWS

(Jan. 28, 2014), http://www.cbsnews.com/news/los-angeles-considering-

age-restriction-on-energy-drinks/.

206. Id.
207.

Suffolk County Lawmakers Approve Tight Restrictions on Energy Drinks, CBS

N.Y. (March 19, 2013) http://newyork.cbslocal.com/2013/03/19/vote-set-on-energydrink-legislation-in-suffolk-county/.
208. 1997 Tex. Sess. Law Serv. (H. 671 § 181.086 (S.B. 55)).
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the counter could also help adults be more cautious of their potential risks.
Convenience stores sell 79 percent of the energy drinks consumers
purchase and stores typically stock them in beverage coolers with other
This could imply to consumers that they are a suitable
drinks.209
substitution for soda or other soft drinks. 2 10 They may also be next to
alcoholic beverages, which could suggest their consumption with
alcohol. 211 Therefore, states could require behind-the-counter sales to
provide extra protection.
C. PossibleLegal Issues with State Age Restrictions
If states place restrictions on stores' ability to sell these products,
manufacturers may argue that the restrictions are illegal based on federal
preemption or Dormant Commerce Clause grounds. This section will
discuss the potential claims manufacturers might bring and will analyze the
manufacturers' likelihood of success should they challenge state laws
restricting the sale of energy drinks to a certain age group. It will
ultimately conclude that states are likely free to place implement such laws.

1. Federal Preemption
The Supremacy Clause of the Unites States Constitution invalidates
state law that "interferes with or is contrary to federal law." 2 12 Federal law
can preempt state law in three ways: (1) express preemption, (2)
field preemption, and (3) conflict preemption.2 13
Express preemption applies when Congress expressly declares its
intent to displace state law.214 The Supreme Court has established that the
court must "start with the assumption that the historic police powers of the
States were not to be superseded by [a] Federal Act unless that was the

209. Harris & Munsell, supra note 55, at 248.
210. Id.
211. Id.
212. Farina v. Nokia Inc., 625 F.3d 97, 115 (3rd Cir. 2010) (quoting Free v. Bland,
369 U.S. 663, 666 (1962))
213. Id. (citing Hillsborough Cnty, v. Automated Med. Labs., Inc., 471 U.S. 707, 713

(1985)).
214. Id.
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clear and manifest purpose of Congress." 2 15
This presumption
against preemption is heightened where "federal law is said to bar state
action in fields of traditional state regulation." 216 In light of the historical
"primacy of state regulation of matters of health and safety," 217 Courts can
assume that "state and local regulation related to [such] matters . . . can
normally coexist with federal regulations."2 18
The FDCA does not contain a general preemption clause that
explicitly overrides state law.219 However, it does contain provisions that
do provide for express preemption in specific circumstances.220 The
Medical Device Amendments of 1976221 and the Nutrition Labeling and
Education Act of 1990 ("NLEA") 222 provide for express preemption. The
FDCA, as amended by the NLEA, contains an express preemption
provision prohibiting state laws from imposing labeling requirements that
are not identical to the FDA's mandates.223 However, preemption only
occurs when a state law claim requires a party to go beyond the FDA
regulations by, for example, "includ[ing] additional or different
information on a federally approved label. ...
224
Courts ... have generally found express preemption under the
FDCA only when: (1) the FDA requirements with respect to a
particular food label or package are clear; and (2) the product
label or package at issue is in compliance with that policy,
such that [a] plaintiff necessarily seeks to enforce
requirements in excess of what the FDCA, -NLEA, and the
implementing regulations require.225

215. Chacanaca v.Quaker Oats Co., 752 F. Supp.2d 1111, 1118 (N.D. Cal. 2010)
(quoting U.S. v. Locke, 529 U.S. 89, 107 (2000)).
216. Id. (quoting N.Y. State Conference of Blue Cross & Blue. Shield Plans v.
Travelers ins. Co., 514 U.S. 645, 655 (1995)).
217. Id. (quoting Medtronic, Inc. v. Lohr, 518 U.S. 470, 485 (1996)).
218. Id. (quoting Hilsborough County v. Automated Med. Labs., Inc., 471 U.S. 707,
718 (1985)).
219. Robert G. Pinco & Paul Rubin, Ambiguities of the Dietary Supplement Health
andEducation Act of 1994, 51 Food & Drug L. J. 383, 397 (1996).
220. Id. 397 n. 77.
221. Pub.L. No. 94-295, 90 Stat. 539, 574.
222. Pub.L. No. 101-535, 104 Stat. 2353, 2362-63 (codified at 21 U.S.C.A. §343-1)
223. Gallagher v. Bayer AG, 2015 WL1056480 E.D. N.Y. p. 4; 21 U.S.C § 3431(a)(5) (2010).
224. Fisher v. Monster Beverage Corp., 2013 WL 4804385 p. 9 (quoting Kanter v.

Warner-Lambert Co., 99 Cal. App. 4th 780, 795 (2002); Chacanaca v. Quaker Oats
Co., 752 F. Supp.2d 1111, 1121-23 (N.D. Cal. 2010) (citing Medtronic, Inc. v. Lohr,
518 U.S. 470, 485 (1996)1121-23.
225. Pratt v. Whole Foods Mkt. California, Inc., No. 5:12 - CV - 05652 - EJD, 2014

WL 1324288, at 5 (N.D. Cal. 2014).
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Additionally, where "Congress provides for express preemption, the
presumption against preemption requires courts to read the clause
narrowly." 226 This express prevision in the NLEA likely preempts state
laws that would require additional, more restrictive labels on energy drinks
labeled as conventional foods. However, this Comment is not proposing
any type of labeling changes.
While the NLEA provides for express preemption regarding labeling
of conventional foods, the NLEA declares that courts may not find implied
preemption based on any provision of the NLEA. 227 The NLEA says, the
Act "shall not be construed to preempt any provision of State law, unless
such provision is expressly preempted under [21 U.S.C. § 343-1] of the
Federal Food, Drug, and Cosmetic Act." 228
Express preemption analysis for energy drinks still labeled as dietary
supplements is similar.229 California district courts have held that limited
express preemption applies to statements the FDA considers
structure/function claims 230 regarding dietary supplements.231 However,
like the FDCA, the DSHEA does not contain a general preemption clause
explicitly overriding state law.232 One scholar has argued that the "DSHEA
should be amended to explicitly establish that it preempts state regulation
of dietary supplements."233
Again, neither the FDCA nor the DSHEA contains a general express
preemption clause and this Comment is only recommending age
restrictions and possibly behind-the-counter sales for energy drinks. It is
not recommending any sort of additional labeling requirements. Therefore,
age restrictions and behind-the-counter sales likely are not expressly
preempted.
226. Chacanaca v. Quaker Oats. Co., 752 F. Supp.2d 1118, 1118 (N.D. W. 2010)
(citing Medtronic, Inc. v. Lohr, 518 U.S. 470, 485 (1996)).
227. Holk v. Snapple Beverage Corp., 575 F.3d 329, 336 (3rd Cir. 2009).
228. Id. (quoting Pub. L. No. 101-535, §6(c)(1)).
229. See Hansen Beverage Co. v. Innovation Ventures, LLC., No. 09LVl 166-

IEG(POR), 2010 WL743750, at *3 n.5 (S.D. Feb. 25, 2010) (citing Medtronic, supra,
note 226 at 470; Bates v. Dow Agcoseiences LLC, 544 U.S. 431 (2005)).
230. "Structure/function claims may describe the role of a nutrient or dietary

ingredient intended to affect the normal structure or function of the human body, for
example, 'calcium builds strong bones."' Structure/Function Claims, Food & Drug
Admin.
http://www.fda.gov/Food/IngredientsPackagingLabeling/LabelingNutrition/ucm20068
81.htm (last updated March. 10, 2016).
231. See Gallagher, supra note 223, at 5.
232. Kauflin, supra note 23, at 432.
233. Joshua H. Beisler, Dietary Supplements and Their Discontents: FDA Regulation
and the Dietary Supplement Health and Education Act of 1994, 31 RUTGERS L. J. 511,
549 (2000).
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Absent express preemption, federal law may still preempt state law
under field preemption. Field preemption requires a demonstration that
"Congress .

.

. left no room for state regulation of these matters."234

First, Courts are more reluctant to find field preemption when state
law relates to health and safety. The Supreme Court, in Hillsborough
County, Floridav. Automated Medical Laboratories,Inc., stated that there
was a presumption of no preemption when state or local regulations relate
235

to health and safety issues.
In that case, the County adopted an
identification system requiring all potential blood plasma donors to obtain
identification cards before donating plasma.236
Because the County
ordinances were enacted to protect the health of its plasma donors by
preventing them from donating too frequently, federal regulation would not
supersede the local regulations "unless that was the clear and manifest
purpose of Congress."2 37 The state laws this Comment proposes are solely
for the purpose of protecting children and adolescents' health and safety.
The Court of Appeals for the Third Circuit, in Holk v. Snapple
Beverage Corp., concluded that neither Congress nor the FDA intended to
occupy the field of food and beverages. 23 8 The Court observed that "[i]t
does not appear that Congress has regulated so comprehensively in . .. the
food and beverage . . . field that there is no role for the states." 23 9
The Court stated a number of reasons for its conclusion. First, the
FDCA did not provide for any express preemption prior to enacting the
NLEA; thus, there is no "clear and manifest" expression of congressional

234. Hold v. Snapple Beverage Corp., 575 F.3d 329, 337 (quoting U.S. v. Locke, 529
U.S. 89, 111 (2000) (internal quotation marks omitted).
235. Mark B. Gelbert, State Statutes Affecting the Labeling of OTC Drugs:
Constitutionality Based on Commerce Clause and Federal Preemption Theories, 46
FoOD DRUG CosM. L. J 629, 649 (1991); Hillsborough County, Florida v. Automated

Medical Laboratories, 471 U.S. 707, 715 (1985).
236.
237.

Gelbert, supra note 222, at 649; HillsboroughCounty, Florida,471 U.S. at 710.
Gelbert, supra note 222, at 649; HillsboroughCounty, Florida,471 U.S. at 715.

238. Holk, 575 F.3d at 339. Holk was focused on labeling of juice products,
specifically, but regularly referred to the field of food and beverages generally as well.
See e.g., id. at 338.
239. Id. at 337. The issue in Holk was weather federal law preempted states from

labeling beverages as "all natural" when the products contained high fructose corn
syrup ("HFCS"), an ingredient manufactured from processed cornstarch. Id. at 332333. HFCS would not qualify as an "all natural" ingredient under the FDA's
acknowledgment that "[t]he word 'natural' is often used to convey that a food is
composed only of substances that are not manmade and is, therefore, somehow more
wholesome." Id. at 332 (quoting Food Labeling: Nutrient Content Claims, General
Principles, Petitions, Definition of Terms, 56 Fed. Reg. 60421, 60466 (Proposed Nov.
27, 1991)).
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intent to occupy the field.240 Second, the Court reasoned that Congress has
recognized the existence of state laws relating to beverages generally. 24
Further, the Court observed that provisions in the NLEA explicitly state
that it is not meant to preempt "any provision of state law unless such
provision is expressly preempted under [21 U.S.C. § 343-1] of the
[FDCA]."242 And that "the NLEA declares that its express preemption
provision 'shall not be construed to apply to any requirement respecting a
statement in the labeling of food that provides for a warning concerning the
safety of the food or component of the food,' thereby preserving state
warning laws." 243

Holk, concluded that the provisions above demonstrate Congress's
awareness of state law operation and regulation in the food and beverage
244
As the
field, and therefore enacted limited exceptions in the NLEA.
Supreme Court instructed in Levine,
The case for federal preemption is particularly weak where Congress
has indicated its awareness of the operation of state law in a field of federal
interest, and has nonetheless decided to stand by both concepts and to
245
tolerate whatever tension there [is] between them.
An argument based on field preemption would likely be strongest
relating to energy drinks still labeled as dietary supplements. This is
because advocates would likely argue -that Congress's intent behind the
DSHEA - to make dietary supplements more accessible to consumers - is
clear,246 and therefore, left no room for state regulation. However, the state
action this Comment proposes is distinguishable because it does not
interfere with adults' ability to consume them. Congress's intent was

240.

Holk, 575 F.3d at 338 (citing The Nutrition Labeling and Education Act of

1990, Pub. L. No., 101-535, 104 Stat. 2353, 2362. The Court, quoting Bates v. Dow
Agrosciences LLC, 544 U.S. 432, 449 (2005), noted that "[i]n areas of traditional state
regulation, we assume that a federal statute has not supplanted state law unless
Congress has made such an intention clear and manifest." Holk, 575 F.3d at 334
(internal quotation marks and citations omitted). "Health and safety issues have
traditionally fallen within the province of state regulation." Id
241. Holk, 575 F.3d at 338.
242. Id. (quoting Food Labeling: Nutrient Content Claims, General Principles,
Petitions, Definition of Terms, 56 Fed. Reg. 60421, 60466 (Proposed Nov. 27, 1991).
(internal quotation marks omitted).

243. Id. (quoting Food Labeling: Nutrient Content Claims, General Principles,
Petitions, Definition of Terms, 56 Fed. Reg. 60421, 60466 (Proposed Nov. 27, 1991).
244. Id.
245. Id. (quoting Bonito Boats, Inc. v. Thunder Craft Boats Inc., 489 U.S. 141, 16667.
246. See Kauflin, supra note 23, at 432 (noting that state action hindering consumers'
ability to access dietary supplements may be contrary to Congressional objectives thus
possibly subject to preemption).
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surely directed at adult consumers when enacting the DSHEA. The energy
drinks case is also distinguishable because distributors often market energy
drinks towards children and are arguably becoming the modern "alluring
product" that cigarettes used to be. 247 It is unreasonable to argue that
Congress's purpose of making dietary supplements more available to
consumers can be extended to energy drinks as they solely relate to
children.
Finally, even where there is no express or field preemption, conflict
preemption can still exist. 248 A court will find conflict preemption where
state law "stands as an obstacle to the accomplishment and execution of the
full purposes and objectives of Congress."249 Specifically,
[i]f the purpose of the act cannot otherwise be accomplished-if its
operation within its chosen field else must be frustrated and its provisions
be refused their natural effect-the state law must yield to the regulation of
Congress within the sphere of its delegated power.2 50
Meanwhile, implied conflict preemption occurs when it is
"impossible for a private party to comply with both state and federal
requirements. "251
Not only do federal statutes have the force of law;
regulation from federal regulatory agencies can preempt contrary state law
as well.252
In Holk, the Court found no conflict preemption when a beverage
manufacturer represented that its products were "All Natural" even though
the product's ingredients did not parallel with the term "natural" as the
FDA has referred to in its informal policy. 2 53 The Court based this ruling
in part on the fact that the FDA had released a policy statement regarding
use of the term "natural," but declined to adopt a formal definition of the
254
term.
Despite the introduction of letters where the FDA had told food
247.
248.
249.
250.

See Hoflander, supra note 25, at 690.
Hines v. Davidowitz, 312 U.S. 52, 66-67 (1941).
Id. at 67.
Id. at 67 n. 20 (internal quotation marks and citations omitted).

251. English v. General Elec. Co., 496 U.S. 72, 78-9 (1990).
252. See e.g., Wyeth v. Levine, 555 U.S. 555, 576 (2009) ("This Court has
recognized that an agency regulation with the force of law can preempt conflicting state
requirements."); Fellner v. Tri-Union Seafoods, L.L.C., 539 F.3d 237, 243 (3r Cm.
2008).
253. See Holk v. Snapple Beverage Corp., 575 F.3d 329, 341-342 (3rd Cir. 2010).
254. See id. at 340. The FDA stated "[b]ecause of resource limitations and other
agency priorities, FDA is not undertaking rulemaking to establish a definition for
'natural' at this time." Food Labeling: Nutrient Content Claims, General Principles,
Petitions, Definition of Terms; Definitions of Nutrient Content Claims for the Fat,
Fatty Acid, and Cholesterol Content of Food, 58 Fed. Reg. 2,302, 2,397 (Jan. 6, 1993).
The Court, in Holk, stated the FDA's decision hardly supports preemption. Holk, 575
F.3d at 341. "Indeed, history teaches us that a Coast Guard decision not to regulate a
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and beverage manufacturers to remove the term "natural," the Court still
felt that they were not sufficient to accord the FDA's policy the weight of
federal law. 255 The court ultimately concluded that there was no conflict
because there was no FDA policy with which state law could conflict.256

Even though the FDA had specifically taken action to enforce its
policy on the definition of "natural," the court refused to find conflict
preemption. 257 This comment is only suggesting states place restrictions on
the sale of energy drinks to minors. The enforcement of such a state law
would not conflict with any federal legislation or regulation directed at
energy drinks.
2. Dormant Commerce Clause
Another potential basis for challenging state age restrictions may be
based on the Dormant Commerce Clause of the United State Constitution.
In determining whether state law violates the Dormant Commerce Clause,
courts must measure a legitimate local interest against the burden it
imposes on interstate commerce. 258 The Dormant Commerce Clause
protects against burdens on interstate commerce, but it also protects local
autonomy out of respect for federalism. 259 The Supreme Court recognizes
that "under our constitutional scheme the States retain broad power to
legislate protection for their citizens in matters of local concern such as
public health" and has held that "not every exercise of local power is
invalid merely because it affects in some way the flow of commerce
between the States." 260 The Supreme Court generally supports states'

particular aspect of boating safety is fully consistent with an intent to preserve state
regulatory authority pending the adoption of specific federal standards." Id. (quoting
Sprietsma v. Mercury Marine, 537 U.S. 51, 65 (2002) (internal quotation marks
omitted)).
255. Holk, 575 F.3d at 341.
256. Id. at 342.
257. Id. at 340.
258. Pike v. Bruce Church, Inc., 397 U.S. 137, 142 (1970) ("Where [a state] statute
regulates even-handedly to effectuate a legitimate local public interest, and its effects
on interstate commerce are only incidental, it will be upheld unless the burden imposed
on such commerce is clearly excessive in relation to the putative local benefits.")
259. National Ass'n of Optometrists & Opticians v. Harris, 682 F.3d 1144, 1148 (9th
Cir. 2012); Department of Revenue of Ky. v. Davis, 553 U.S. 328, 338 (2009).
260. National Ass'n of Optometrists & Opticians, 682 F.3d at 1148 (quoting Great
Atl. & Pac. Tea Co. v. Cottrell, 424 U.S. 366, 371(1976) (internal quotation marks and

citations omitted)); see also Huron Portland Cement Co. v. City of Detroit, 362 U.S.
440, 443 -44 (1960) (holding that the Constitution "never intended to cut the States off
from legislating on all subjects relating to the health, life, and safety of their citizens,
though the legislation might indirectly affect the commerce of the country.").
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rights to "impose even burdensome regulations in the interest of local
health and safety."

261

Bibb v. Navajo Freight Lines, Inc., is a well-known Dormant
Commerce Clause case that helps illustrate the balancing test courts apply.
In Bib, a state safety measure required trailer trucks to have a certain type
262
of rear fender mudflaps to operate on the highways.
The appellees,
motor carriers holding certificates from the Interstate Commerce
Commission, challenged the constitutionality of the Illinois law.263 The
District Court found that it "unduly and unreasonably burdened and
obstructed interstate commerce." 26 This was because "it made the
conventional . . . mudflap, which is legal in at least 45 States, illegal in
Illinois, and because the statute, taken together with a Rule of the Arkansas
Commerce Commission requiring [conventional] mudflaps, rendered the
use of the same motor vehicle equipment in both States
impossible." 265 The Supreme Court said, unless
[T]he total effect of the law as a safety measure in reducing accidents
and casualties is so slight or problematical as not to outweigh the national
interest in keeping interstate commerce free from interferences which
seriously impede it, we must uphold the statute.266
The Supreme Court ultimately concluded that the level of safety the
measure would provide, balanced against the burden it placed on interstate
267
commerce, rendered the measure unconstitutionally burdensome.
This
was because the District Court stated that it "was conclusively shown" that
the mudguards the safety measure called for was no safer than conventional
mudguards and that there was "rather convincing testimony" that they
26
could create more hazards than conventional mudguards.268 The District

261. HP. Hood & Sons, Inc. v. Du Mond, 336 U.S. 525, 535 (1949).
262. Bibb v. Navajo Freight Lines, Inc., 359 U.S. 520, 527 (1959).
263. Id. at 523.
264. Id.
265. Id. An order of the Arkansas Commerce Commission, required "trailers
operating in that State be equipped with straight or conventional mudflaps; Id. at 527.
Vehicles equipped to meet the standards of the Illinois statute would not comply with
Arkansas standards, and vice versa. Thus [for trailers to] operate[] in both States,
mudguards would have to be interchanged, causing a significant delay in an operation
where prompt movement may be of the essence."
266. Id. at 524 (internal quotation marks and citations omitted).
267. Id. at 529, 530 ("This is one of those cases-few in number-where local safety
measures that are nondiscriminatory place an unconstitutional burden on interstate
commerce.")
268. Id. at 525 (internal quotation marks and citations omitted).
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Court also found that the time and money it would require to comply was
substantial .269
Though courts are reluctant to find a state statute put into effect for
the purpose of safety in violation of the Dormant Commerce Clause, Bib
illustrates that if such statutes are substantially burdensome with no real
safety benefits, courts will deem them unconstitutional. 270
Pike v. Bruce Church, Inc. is another frequently cited Dormant
Commerce Clause case that demonstrates what a legitimate governmental
interest is and what is required to outweigh such interest as to render a state
law in violation of the Dormant Commerce Clause.27 1 In Pike, a state
statute required that, "with certain exceptions, all cantaloupes grown in
Arizona and offered for sale 'must be packed in regular compact
272
arrangement in closed standard containers approved by the supervisor."
The Court held that Arizona had a legitimate interest to require that
interstate cantaloupe purchasers be informed that the high quality fruit was
grown in Arizona, but that the requirement that a company build and
operate an unneeded $200,000 packing plant in the state was not
273
The Court stated, "[t]he nature of that burden
constitutionally justified.
274
is, constitutionally, more significant than its extent."
As demonstrated in Pike, when a state statute is not a safety measure,
courts may give the burden on interstate commerce more weight. Here,
however, state age restrictions on energy drinks are solely predicated on
health and safety. The Supreme Court has made clear that the constitution
generally supports states' rights to "impose even burdensome regulations in
the interest of local health and safety."275 State age restrictions on energy
drinks would not place any significant burden on interstate commerce.
Unlike in Bib or Pike, age restrictions would not require any significant
effort from stores that sell energy drinks. Instead, they would merely be
required to verify a person's age before selling the product. It would
likewise require even less effort from manufacturers because the only
possible impact would be less sales from stores, thus less orders to the
manufacturers; it would not restrict to which entities the manufacturers
could sell their products. It would only restrict to whom third party entities

269. Id. The District court found that the initial cost of installing the mudgaurds on
all trucks the appellees owned would range from $4,500 to $45,840 not including
maintenance and replacement costs. Id.
270. Id. at 530.
271. Pike v. Church, 397 U.S. 137, 142, 146 (1990).
272. Id. at 138.
273. Id. at 145.
274. Id.

275. H.P. Hood & Sons, Inc., 336 U.S. at 535.
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within the state could sell them. This would not affect interstate
commerce. Even if states chose to require behind-the-counter sales, it
would not affect interstate commerce because it would not require any
effort from manufacturers dealing in interstate commerce. It would only
require slight changes in how sellers within the state store them.
Because neither age restrictions nor behind-the-counter sales would
place any significant burden on manufacturers or stores within the states,
and there is extensive evidence that energy drinks have no benefits and
even potentially dangerous to young consumers, courts are very unlikely to
find that these proposed state restrictions violate the Dormant Commerce
Clause.
VI. CONCLUSION

Resent developments in how energy drink manufacturers label and
market their products is evidence that the energy drink industry is
participating in industry self-regulation. Manufacturers holding over 95
percent of the market are taking voluntary measures beyond what is legally
required of them to disclose the information consumers need in order to
make informed choices. Because of this self-regulation, it is not an
appropriate time to change the federal regulation to grant the FDA more
regulatory authority over energy drinks. Many experts agree that children
and adolescence should not consume energy drinks; there is no nutritional
value and they can cause serious adverse effects.276 Further, many energy
drink manufacturers market their products directed at young consumers.
The best way to protect children and adolescents from the risk, while still
maintaining adult autonomy, is for states to require age restrictions and
possibly behind-the-counter sales on energy drinks.

276. See discussion, supra Section I.B.

